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INTERESTS OF THE AMICI 

 These cases involve the intended reach of the 
federal Religious Freedom Restoration Act (RFRA), 
42 U.S.C. § 2000bb et seq. Construing RFRA to extend 
free-exercise rights to for-profit corporations would 
depart sharply from the fundamental state-law rule 
that a corporation’s legal identity is separate and 
distinct from that of its shareholders or managers. 
Any such departure from this background norm is 
improper absent a clear expression of congressional 
intent. States have a strong interest in ensuring that 
RFRA and other federal statutes are not improperly 
read to displace, sub silentio, settled principles of 
state law that provide the presumptive backdrop for 
congressional action.  

 Extending free-exercise rights under RFRA to 
for-profit corporations would also affect the States by 
calling into question the effective enforcement of im-
portant health care, antidiscrimination, and other 
protections for state residents under federal and state 
laws. 

 Finally, States have their own compelling inter-
ests in promoting public health and gender equity. 
Many States have furthered these interests by ex-
panding access to contraceptive services, in part 
through requirements that health plans include cov-
erage for contraceptives. The federal Patient Protec-
tion and Affordable Care Act (ACA) and its coverage 
requirements for women’s preventive services sub-
stantially advance these same goals. State initiatives 
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cannot be fully effective without the ACA’s coverage 
requirement, which protects large numbers of state 
residents whose health plans the States cannot reg-
ulate because of the preemptive effect of other federal 
law. The States accordingly have a direct interest in 
ensuring that RFRA is not misconstrued to interfere 
with that requirement.  

---------------------------------  --------------------------------- 
 

SUMMARY OF ARGUMENT 

 The ACA and its implementing regulations re-
lating to coverage of contraceptives seek to advance 
compelling interests in public health and gender eq-
uity while avoiding any undue interference with the 
free exercise of personal religious beliefs. As a general 
matter, they require that all health plans, including 
those provided by employers, cover FDA-approved 
contraceptives. They provide, however, a complete 
exemption for non-profit “religious employers”; and 
other non-profit religious organizations need not pro-
vide coverage for contraceptives directly if they object 
to doing so. See generally Coverage of Certain Preven-
tive Services Under the Affordable Care Act, 78 Fed. 
Reg. 39,870, 39,873-82, 39,886-88 (July 2, 2013) 
(preamble to final regulations adopted at 45 C.F.R. 
§ 147.131).  

 In the cases now before the Court, private for-
profit corporations argue that RFRA requires they 
be exempted from the ACA’s contraceptive-coverage 
provision because of the personal religious beliefs 
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of their shareholders, directors, or managers. Con-
struing RFRA to provide any such extended exemp-
tion would improperly disregard settled background 
principles of state law; threaten to undermine the 
enforcement of important protections afforded to all 
state residents under federal and state law; and 
directly threaten States’ ability to pursue their own 
compelling public interests.  

 1. Nothing in RFRA suggests any congressional 
intention to ignore or displace basic principles of state 
corporation law. The fundamental point of organizing 
a business in corporate form is to separate the legal 
identity of the business from that of its shareholders 
or managers. Interpreting RFRA to allow a for-profit 
business corporation to assert religious free-exercise 
rights based on the personal beliefs of some group 
of individual shareholders or managers would be a 
startling departure from that norm. Allowing indi-
vidual shareholders to assert personal free-exercise 
rights as a basis for limiting public regulation of the 
corporation, despite the choice they previously made 
to hold and conduct their business in corporate form, 
would likewise require overriding settled principles of 
state corporate law.  

 Disregarding the principle of separate legal iden-
tity would be especially problematic in the context of 
free-exercise rights. It is entirely unclear how courts, 
legislatures, or public administrators could appro-
priately attempt to ascertain what religious beliefs 
should be legally attributed to a for-profit corpora-
tion. Nor is it clear how one would decide which 
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shareholders or managers should be allowed to seek 
accommodations for their individual beliefs in the 
operation of the corporate business.  

 These concerns cannot be set aside on the ground 
that religious organizations, including many that are 
organized for legal purposes in non-profit corporate 
forms, are often treated as properly able to assert 
statutory or constitutional free-exercise rights. Such 
organizations play a unique role in facilitating re-
ligious exercise by individuals and communities of 
faith, and have historically been accorded special le-
gal consideration. There is, however, no fair analogy 
between such institutions and private, for-profit cor-
porations whose shareholders have chosen to avail 
themselves of the advantages of separate corporate 
legal identity for purposes of conducting a commercial 
business. Nor is there any indication that Congress, 
in enacting RFRA, intended to go well beyond histori-
cal norms by extending the Act’s special accommoda-
tions to for-profit corporations.  

 2. Construing RFRA to permit free-exercise 
claims by for-profit corporations would threaten 
important state interests. It would call into question 
the effective enforceability of federal and state laws 
that provide important rights and protections for 
all state residents, promoting public interests in full 
participation by all residents in economic and social 
activity. These include laws ensuring access to health 
care, protecting civil and economic rights, and regu-
lating land use. Although RFRA by its terms affects 
only the enforcement of federal laws, any decision by 
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this Court expanding the scope of the Act in the man-
ner proposed in these cases would likely influence the 
construction of other laws. These include both other 
federal restrictions that directly limit state and local 
regulation, and state statutes with provisions parallel 
to those of RFRA. None of this is warranted by RFRA.  

 3. Finally, even if RFRA were properly read to 
permit for-profit corporations to assert statutory free-
exercise rights, compelling public interests justify any 
minimal burden imposed on those rights by the ACA’s 
contraceptive-coverage provision. The law does not 
require corporate employers, or their shareholders or 
managers, to endorse any form of medical treatment. 
It requires only that employer health plans cover, 
among many other possible treatments or services, 
the cost of FDA-approved contraceptives for any em-
ployee who might make the personal choice to use 
them. That requirement imposes at most a highly 
attenuated burden on any free-exercise right held by 
a for-profit corporation.  

 Conversely, from the point of view of individual 
employees and the public as a whole, ensuring af-
fordable access to contraceptives serves compelling 
public interests in promoting public health, gender 
equity, individual autonomy, and other social and 
economic goals, including easing burdens on the pub-
lic fisc. Twenty-eight States, including all amici ex-
cept the District of Columbia, have sought to further 
these same interests by adopting state rules requir-
ing coverage for contraceptives, as well as by expand-
ing low-income families’ eligibility for family-planning 
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services. As a practical matter, however, state cover-
age requirements cannot benefit some 60% of workers 
and their families, because federal law preempts 
state regulation of self-funded employer health plans. 
The ACA’s contraceptive-coverage provision addresses 
this and other gaps in affordable access to contra-
ceptives, thus providing an essential complement to 
state regulation and serving compelling interests not 
only of the United States but also of the States them-
selves.  

---------------------------------  --------------------------------- 
 

ARGUMENT 

I. For-Profit Corporations Cannot Claim 
RFRA Free-Exercise Rights Based on the 
Beliefs of Their Shareholders or Managers 

A. Exempting a For-Profit Corporation 
from Regulation Based on the Personal 
Religious Beliefs of Shareholders or 
Managers Would Violate the Funda-
mental Principle of Separate Corporate 
Identity Under State Law 

 Like any federal law, RFRA must be construed in 
light of other law existing at the time of its enact-
ment, which Congress is presumed to have under-
stood formed the background for the new Act. See 
Burks v. Lasker, 441 U.S. 471, 478 (1979). This is 
especially true where that background consists of 
well settled and widely understood principles of state 
law, which this Court assumes Congress does not 
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intend to displace absent some clear indication to 
the contrary. See Wyeth v. Levine, 555 U.S. 555, 565 
(2009). The Court has emphasized this presumption 
in the area of corporation law, because corporations 
“are creatures of state law.” Santa Fe Indus., Inc. v. 
Green, 430 U.S. 462, 479 (1977).1 

 Here, it is a foundational – indeed, definitional – 
principle of state corporate law that corporations 
have a legal identity distinctly separate from that of 
their shareholders or managers. Construing RFRA to 
allow corporations to assert the personal religious be-
liefs of shareholders or managers as a shield against 
the enforcement of generally applicable laws or reg-
ulations would require disregarding or overriding 
that basic legal distinction. Blurring the otherwise 
clear line between the corporation’s artificial legal 
identity and the personal beliefs of individual share-
holders or managers would, in turn, create grave 
practical difficulties in application. There is no basis 
for concluding that Congress would have contem-
plated a construction of RFRA that thus ignores “the 
historical presence of state law” governing respect 

 
 1 See Santa Fe Indus., 430 U.S. at 479 (refusing to read 
federal securities laws as displacing state law regarding fiduci-
ary responsibilities, and expressing reluctance to “override[ ]” 
“established state policies of corporate regulation”); cf. Chamber 
of Commerce v. Whiting, 131 S. Ct. 1968, 1981 (2011) (even in 
uniquely federal area of immigration law, Congress “expressly 
preserve[d]” state power to regulate corporate charters). 
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for the separate corporate form. See Wyeth, 555 U.S. 
at 565 n.3.2 

 1. It is a central principle of state corporate law 
that shareholders of a corporation are “distinct from 
the corporation itself, . . . with different rights and 
responsibilities. . . .” Cedric Kushner Promotions, Ltd. 
v. King, 533 U.S. 158, 163 (2001); see also Harris v. 
Stony Clove Lake Acres, 202 A.2d 745, 747 (N.Y. App. 
Div. 1994) (“A corporation, even when wholly owned 
by a single individual, has a separate legal existence 
from its shareholders, and courts are loathe to disre-
gard the corporate form for the benefit of those who 
have chosen that form to conduct business.”) (cita-
tions omitted); see generally Brief of Corporate and 
Criminal Law Professors at 3-19 (Professors’ Brief). 
The creation of a separate legal identity provides 
many benefits in conducting business. Unlike a tra-
ditional partnership, for example, a business corpo-
ration typically maintains its unitary identity with 
respect to customers, creditors, employees, regula-
tors, and even its own shareholders and agents, 

 
 2 Petitioners in Conestoga Wood Specialties v. Sebelius also 
argue briefly that the ACA’s contraceptive-coverage provision 
violates not only RFRA but also the Free Exercise Clause. 13-
356 Pet. Br. 43-48. That claim fails for reasons similar to those 
addressed in this brief with respect to RFRA. See 13-356 Pet. 
App. 28a. In addition, constitutional strict scrutiny does not ap-
ply because the contraceptive-coverage provision is a neutral 
and generally applicable regulation of economic conduct. There 
is no indication that it aims “to infringe upon or restrict prac-
tices because of their religious motivation.” Church of the 
Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 533 (1993). 
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notwithstanding possible changes in ownership in-
terests or disputes among different shareholders or 
managers. The separate identity also benefits share-
holders in various ways, the most obvious being that 
they limit their investment in the business and their 
liability to each other or third parties for the busi-
ness’s debts or torts. See, e.g., Kush v. Am. States Ins. 
Co., 853 F.2d 1380, 1384 (7th Cir. 1988). This legal 
separation between an incorporated business and its 
owners is so fundamental that each State maintains a 
specific body of law for determining what must be 
done to establish and maintain it, and under what 
limited circumstances it may be breached. See, e.g., 
Zaist v. Olson, 227 A.2d 552 (Conn. 1967) (plaintiff 
may sue shareholder directly by showing such “a 
unity of interest and ownership that the independ-
ence of the corporation had in effect ceased”).  

 2. As independent legal entities, corporations 
can hold and exercise many legal rights, just as 
they are subject to legal obligations. Most obviously, a 
business corporation may engage in trade, incurring 
enforceable debts and obtaining rights to enforce 
debts or contracts against others. More broadly, a 
for-profit corporation may, through its ordinary gov-
ernance structures, develop positions on matters rel-
evant to its business or operations, including matters 
of public policy. In such cases the Court has viewed 
the corporation, as an entity, as holding a right to 
express those positions in public debate. See Citizens 
United v. Fed. Election Comm’n, 558 U.S. 310, 342-43, 
361 (2010).  
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 In contrast, certain rights by their nature are 
“ ‘purely personal’ guarantees” that cannot be held by 
a business corporation (or, in some cases, by any 
corporation or collective entity). First Nat’l Bank of 
Boston v. Bellotti, 435 U.S. 765, 778 n.14 (1978) 
(citation omitted). The right to vote, for example, is 
inherently personal. Similarly, the Court has long 
held that the privilege against self-incrimination, 
which “ ‘respects a private inner sanctum of individ-
ual feeling and thought’ . . . and ‘proscribes state 
intrusion to extract self-condemnation,’ ” is a personal 
right that cannot be held by a collective entity or 
asserted by a corporate owner or manager as such. 
Bellis v. United States, 417 U.S. 85, 91 (1974) (cita-
tion omitted).  

 Rights to the free exercise of religious beliefs, 
whether created by statute or by the Constitution, 
likewise protect the development and expression of 
an “inner sanctum” of personal religious faith. Free-
exercise rights have thus also been understood as 
personal, relating only to individual believers and to 
a limited class of associations comprising or repre-
senting them. See generally Gilardi v. U.S. Dep’t of 
Health & Human Servs., 733 F.3d 1208, 1212-13 
(D.C. Cir. 2013). 

 Unsurprisingly, there is no tradition of recogniz-
ing or accommodating the exercise of such inherently 
personal rights by ordinary, for-profit business cor-
porations. Accordingly, in the present context, those 
courts of appeals that have allowed for-profit corpo-
rations to claim RFRA exemptions from the ACA’s 
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contraceptive-coverage provision have justified that 
conclusion by reference to the religious beliefs of 
individual corporate shareholders or managers. See 
Korte v. Sebelius, 735 F.3d 654, 683 (7th Cir. 2013) 
(burden arises from “[t]he Kortes and the Grotes 
as corporate owners and managers” being forced to 
provide coverage); Gilardi, 733 F.3d at 1216 (basing 
holding only on individual religious beliefs); 13-354 
Pet. App. 8a-9a, 50a (identifying purported corporate 
beliefs based on complaint alleging that corporation 
“bears the imprint of its owners’ faith,” see J.A. 135); 
see also E.E.O.C. v. Townley Eng’g & Mfg. Co., 859 
F.2d 610, 620 (9th Cir. 1988) (“Townley is merely 
the instrument through and by which Mr. and Mrs. 
Townley express their religious beliefs. . . . [T]he rights 
at issue are those of Jake and Helen Townley.”). 

 3. Allowing for-profit corporations to seek ex-
emptions from their ordinary regulatory obligations 
based on the religious beliefs of individual sharehold-
ers or managers is not a sustainable way of constru-
ing RFRA, in light of the basic principle of separate 
corporate identity under state law. Lower courts that 
have sought to apply RFRA to such corporations in 
the ACA context have either (a) attributed the rights 
of individual shareholders or managers to their cor-
porations or (b) allowed the shareholders to assert 
their personal rights based on the obligations of the 
corporation. Neither approach is sound.  

 a. Courts that have allowed for-profit business 
corporations to assert a religious exemption on their 
own behalf have confused the rights of a corporation 
with those of its shareholders or managers. Korte, 735 



12 

F.3d at 683-85; see 13-354 Pet. App. 50a-56a. But 
corporations can properly exercise only those sub-
stantive rights that they possess as “separate . . . 
institutions,” legally distinct from their shareholders 
or agents. United States v. White, 322 U.S. 694, 703 
(1944) (self-incrimination). Thus, for example, corpo-
rations own property and hold resources in their own 
right, “apart from the private and personal” resources 
of their shareholders. Id. at 702; see Bellis, 417 U.S. 
at 93 (same).  

 Similarly, a business corporation’s claims to rights 
of privacy or speech may be analyzed coherently as 
asserted based on the activities and interests of the 
corporate entity itself, without reference to the in-
terests of individual shareholders or managers. See 
Citizens United, 558 U.S. at 361; See v. City of Seattle, 
387 U.S. 541, 543 (1967). Assessing whether a law 
infringes on corporate privacy or speech rights does 
not require determining whether the rights of the 
company’s shareholders or managers are burdened as 
individuals. In sharp contrast, lower courts have 
found no way to analyze how a business corporation 
would exercise “its” religion. They have considered in-
stead the personal religious beliefs of the corpora-
tion’s “owners, officers, and directors.” Korte, 735 F.3d 
at 668; see also 13-354 Pet. App. 8a-9a, 50a. 

 Courts that have taken this approach have done 
so in actions involving corporations owned and run by 
small family groups, with an asserted unanimity of 
religious belief as to morally permissible methods of 
contraception and the burden imposed by the ACA’s 
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coverage requirement. Korte, 735 F.3d at 662; 13-354 
Pet. App. 7a-9a. Even in that situation, looking to the 
beliefs of shareholders and managers to define the 
basis for a corporate free-exercise claim would either 
disregard or override the state-law principle of sepa-
rate legal identity. Beyond that concern, however, 
RFRA cannot be construed on the assumption that 
the shareholders and officers of a business corpora-
tion will share the same religious beliefs. If some are 
from different faiths (or of no faith), or hold differing 
understandings or beliefs on particular issues even 
within one faith tradition, there is no sound way for 
counsel, regulators, or courts to determine what par-
ticular religious beliefs the corporation may properly 
assert on its own behalf.  

 b. Other courts have sought to apply RFRA to 
for-profit corporations not by allowing the corporation 
to assert free-exercise rights as its own, but by treat-
ing any burden imposed by applying ACA’s contracep-
tive coverage requirement to the corporation as also 
burdening the personal free-exercise rights of the 
corporation’s shareholders or agents. Gilardi, 733 
F.3d at 1216; Korte, 735 F.3d at 666. This approach is 
equally incompatible with the principle of separate 
corporate identity under settled state-law principles. 

 Shareholders are often able to assert some prac-
tical interest in the operations of business corpora-
tions in which they have invested. There would, 
however, be legal chaos if individual shareholders 
thereby gained standing to proceed on behalf of the 
corporation. Instead, the law commits vindication of 
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the corporation’s legal rights to the corporation, 
acting in its separate capacity and through its duly 
constituted governance mechanisms and agents. Un-
der standard state-law rules of shareholder standing, 
the legal distinction between shareholder and corpo-
rate entity is maintained by allowing shareholders to 
bring suit on their own behalf only if they can assert 
and maintain “a direct, personal interest in a cause of 
action,” separate and distinct from any injury suf-
fered by the corporation. Franchise Tax Bd. of Cali-
fornia v. Alcan Aluminium Ltd., 493 U.S. 331, 336 
(1990). This rule prevents a multiplicity of individual 
suits, protects the rights of creditors, and ensures 
that any judgment inures to the benefit of the corpo-
ration as a whole. See, e.g., Thomas v. Dickson, 301 
S.E.2d 49, 50 (Ga. 1983).  

 Similarly, corporate managers and other agents 
have, as such, legal personalities quite distinct from 
those they have as individuals. As this Court has 
explained in the Fifth Amendment context, “ ‘individ-
uals, when acting as representatives of a collective 
group, cannot be said to be exercising their personal 
rights and duties nor to be entitled to their purely 
personal privileges. Rather they assume the rights, 
duties and privileges of the artificial entity or associ-
ation of which they are agents or officers and they are 
bound by its obligations.’ ” Bellis, 417 U.S. at 90 
(quoting White, 322 U.S. at 699). Thus, an individual 
right or privilege held by a particular corporate man-
ager may not be asserted to shield the corporation 
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from a duty or obligation that the individual is re-
quired to perform on its behalf.  

 In the ACA context, any burden imposed on a 
business corporation, as an employer required to pro-
vide certain health benefits as part of any health plan 
it may sponsor for its employees, falls only on the 
corporation. Any incidental effect on individual share-
holders or managers affects them only in their capaci-
ties as part-owners or corporate agents. Actions that 
an agent might be required to take, for example, “are 
not actions taken in an individual capacity, but as 
officers and directors of the corporation.” Autocam 
Corp. v. Sebelius, 730 F.3d 618, 623 (6th Cir. 2013). 
Requirements imposed on the corporation by the ACA 
thus cause no cognizable personal injury to any 
individual shareholder or manager; and any injury 
suffered by the corporation would, under settled law, 
have to be asserted by the corporation on its own 
behalf. Again, RFRA provides no warrant for depart-
ing from standard background principles of state law 
by allowing a legally separate, for-profit corporation 
to challenge a regulatory obligation on the ground 
that compliance would burden the religious exercise 
of individual shareholders or managers.  
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B. Churches and Non-Profit Religious En-
tities Are Not Analogous to For-Profit 
Corporations  

 Organized churches and related religious insti-
tutions have been recognized as capable of asserting 
free-exercise rights. Lower courts that have treated 
for-profit corporations as “persons” covered by RFRA 
have effectively put them in the same category as 
these traditional religious institutions, on the ground 
that the institutions are often legally organized in 
some non-profit corporate form. See Korte, 735 F.3d at 
674-75; 13-354 Pet. App. 24a-25a. There is, however, 
no good analogy between the two situations. The fact 
that the law “gives special solicitude to the rights of 
religious organizations,” Hosanna-Tabor Evangelical 
Lutheran v. Equal Employment Opportunity Comm’n, 
132 S. Ct. 694, 697 (2012), provides no basis for ex-
tending the statutory free-exercise rights created by 
RFRA to ordinary, for-profit business corporations.  

 Individuals commonly practice their religions at 
least in part collectively, in or under the auspices 
of religious institutions. The term “religion” itself 
connotes a “community of believers.” Michael W. 
McConnell, The Origins and Historical Understand-
ing of Free Exercise of Religion, 103 Harv. L. Rev. 
1409, 1490 (1990). The “very existence” of religious 
organizations “is dedicated to the collective expres-
sion and propagation of shared religious ideals.” 
Hosanna-Tabor, 132 S. Ct. at 712 (Alito, J., con-
curring) (citation omitted). Religious organizations 
act as “critical buffers between the individual and 
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the power of the State,” giving individuals a space in 
which to exercise faith without state intrusion. Id. 
(citations omitted). In addition, religious organiza-
tions often serve as authoritative voices on matters of 
religious doctrine. Korte, 735 F.3d at 695 (Rovner, J., 
dissenting).  

 In this unique context, the law often gives special 
consideration to religious organizations. For example, 
although neutral and generally applicable regulations 
may usually be applied constitutionally without re-
gard to incidental effects on religious exercise, the 
First Amendment may require special protection for 
religious institutions. Hosanna-Tabor, 132 S. Ct. at 
707 (majority opinion); see also Korte, 735 F.3d at 676-
77 (majority opinion) (identifying claims involving 
rights of conscience and church autonomy rights) (cit-
ing Douglas Laycock, Towards a General Theory of 
the Religion Clauses: The Case of Church Labor Re-
lations and the Right to Church Autonomy, 81 Colum. 
L. Rev. 1373, 1388-89 (1981)). Thus, the Court has 
held that implied or charitable trust doctrines, which 
generally require courts to investigate the extent to 
which a secular charity conforms to the purpose of 
a grant, see In Pacific Home v. Los Angeles, 264 P.2d 
539, 543 (Cal. 1953), do not apply when they would 
require an analysis of conformity to church doc- 
trine. Presbyterian Church in United States v. Mary 
Elizabeth Blue Hull Mem’l Presbyterian Church, 393 
U.S. 440, 446 (1969). Similarly, although actions 
for breach of the bylaws of secular organizations 
are treated as traditional breach of contract actions 
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under state law, see Burke v. Ipsen, 189 Cal. App. 4th 
801 (2010); Little Canada Charity Bingo Hall Ass’n 
v. Movers Warehouse, Inc., 498 N.W.2d 22, 24 (Minn. 
Ct. App. 1993), when an organization is religious, its 
own judicial bodies may retain greater authority 
on the interpretation of bylaws. Serbian E. Orthodox 
Diocese v. Milivojevich, 426 U.S. 696, 720 (1976). 
Most recently, the Court confirmed that religious in-
stitutions enjoy a ministerial exception from employ-
ment laws in certain contexts. Hosanna-Tabor, 132 
S. Ct. at 710.  

 These special accommodations for religious organ-
izations have deep historical roots. Blackstone ex-
plains that, at common law, religious organizations 
did not need to show a charter in order to claim 
“corporate” status. See 1 William Blackstone, Com-
mentaries *460; see also Joseph Angell et al., Treatise 
of the Law of Private Corporations Aggregate §§ 69- 
70 (1882) (citing similar cases in the American con-
text). Similarly, by the time the First Amendment 
was adopted, general incorporation laws existed only 
for religious corporations. 2 Joseph Stancliffe Davis, 
Essays in the Earlier History of American Corpora-
tions 16-17 (1917). In contrast, for-profit corporations 
– which were typically special-purpose entities, un-
like modern general-purpose business corporations – 
required special state charters. Oscar Handlin & 
Mary F. Handlin, Origins of the American Business 
Corporation, 5 J. Econ. Hist. 1, 22 (1945). Today, 
many States continue to exempt religious corpora-
tions from normal registration requirements. See 
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generally Patty Gerstenblith, Associational Structures 
of Religious Organizations, 1995 B.Y.U. L. Rev. 439, 
469 & n.92 (1995).  

 Religious corporations also have been subject to 
more limited state oversight. Secular non-profits at 
common law were subject to supervision “in order to 
. . . secure their adherence to the purposes of their 
institution.” Roscoe Pound, Visitatorial Jurisdiction 
over Corporations in Equity, 49 Harv. L. Rev. 369, 371 
(1935). However, based on the “old separation of 
spiritual from temporal jurisdiction,” churches were 
permitted to self-supervise. This rule survives to the 
modern day: in many States, “[r]eligious corporations 
are subject to minimal attorney general supervision.” 
Model Nonprofit Corp. Act 2d ed. § 3.01 cmt. (1987); 
see also Cal. Corp. Code § 9230(a) (state Attorney 
General “shall have no powers with respect to any 
corporation incorporated or classified as a religious 
corporation under or pursuant to” California law).  

 Finally, States routinely grant statutory exemp-
tions from other generally-applicable laws in an effort 
to accommodate religion. For example, Congress and 
the vast majority of States with antidiscrimination 
laws typically exempt religious organizations from 
compliance, at least under certain circumstances. See, 
e.g., Sidley, Austin, Brown & Wood, Religious Em-
ployer Exemptions: A State by State Guide;3 see also 

 
 3 http://www.sidley.com/db30/cgi-bin/pubs/final_religious%20 
institutions%20practice%20group.pdf (last visited January 24, 2014).  
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42 U.S.C. § 2000e-1(a) (federal analog). States also 
commonly exempt certain religious institutions from 
educational licensing, taxes, and other regulations. 
Rute A. Pinhel, Exemptions From the Higher Educa-
tion Licensing Process for Religious Colleges (2007).4  

 For present purposes, however, the main point of 
this tradition of special accommodation for religious 
organizations is what it does not include. There is 
no tradition of special exemptions for corporations 
formed and used to conduct businesses for profit. Nor 
is there any tradition of attributing to such corpo-
rations the individual free-exercise rights of their 
shareholders or managers, or of treating incorporated 
businesses as religious institutions simply because 
their shareholders or managers may have deeply-held 
beliefs, and may strive to put their religious princi-
ples into action in their commercial activities as in 
other aspects of their lives.  

 In the absence of any such tradition, there is 
no basis for concluding that Congress would have 
intended RFRA’s special free-exercise protections to 
extend to ordinary, for-profit business corporations. 
On the contrary, the presumption is that Congress 
enacted RFRA with an understanding of existing law, 
and did not intend to modify existing background 
principles unless it did so expressly. See, e.g., Santa 
Fe Indus., 430 U.S. at 479. There is nothing to sug-
gest that, in enacting RFRA, Congress intended 

 
 4 Available at http://www.cga.ct.gov/2007/rpt/2007-R-0023.htm. 
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either to override standard principles of separate 
corporate identity or to provide for a radical extension 
of traditional religious accommodations to for-profit 
corporations.   

 
II. Extending RFRA to Allow Claims by For-

Profit Corporations Would Imperil Effec-
tive Enforcement of Important Federal and 
State Laws 

 Allowing for-profit corporations to invoke RFRA 
and seek religious exemptions from generally-
applicable laws would threaten broad disruption 
in the enforcement of federal and state laws that are 
of signal importance to States and their residents.  

 
A. A Decision Extending RFRA to For-

Profit Corporations Would Cover a Broad 
Range of Commercial Enterprises  

 Some lower courts that have permitted RFRA 
claims by for-profit corporations have suggested that 
their holdings are narrow, applying only to closely-
held or essentially family corporations. Korte, 735 
F.3d at 682 n.17; Gilardi, 733 F.3d at 1216 n.5; 13-354 
Pet. App. 42a-43a. There is, however, no clear basis 
for such a limitation. To the extent, for example, that 
a construction of RFRA relies on the fact that a cor-
poration is in many contexts a legal “person,” it is not 
clear why any corporation could not make the same 
argument. See 1 U.S.C. § 1; Korte, 735 F.3d at 673-82; 
13-354 Pet. App. 24a-42a. 
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 In any event, even an extension of RFRA that 
is purportedly limited to closely-held or family busi-
nesses would have an exceptionally broad sweep. 
Family-held Hobby Lobby, for example, operates more 
than 500 stores and has some 13,000 full-time em-
ployees. 13-354 Pet. App. 171a. Indeed, according to 
one account, family-owned or -controlled businesses 
account for some 80-90% of all North American bus-
inesses, including more than one-third of Fortune 500 
companies, and account for 60% of all U.S. employ-
ment. Conway Center for Family Business, Family 
Business Facts, Figures and Fun.5 Likewise, some of 
the largest corporations in the United States can be 
described as “closely-held,” including Cargill, Mars, 
Bechtel, Koch Industries, and Dell. Forbes.com, 
America’s Largest Private Companies 2013;6 see also 
13-354 Pet. App. 128a (Briscoe, C.J., concurring in 
part, dissenting in part) (“[I]t is difficult to imagine 
why the majority’s holding would not apply to any 
number of large, closely-held corporations that em-
ploy far more employees . . . than Hobby Lobby and 
Mardel.”). There should, accordingly, be no attempt to 
minimize the scope and importance of the statutory 
question at issue in these cases.  

 

 
 5 http://www.familybusinesscenter.com/resources/family-business- 
facts/ (last visited January 24, 2014). 
 6 http://www.forbes.com/sites/andreamurphy/2013/12/18/americas- 
largest-private-companies-2013/ (last visited January 24, 2014). 
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B. Extending RFRA to For-Profit Corpora-
tions Would Create Unwarranted Poten-
tial Exceptions to Other Federal Laws 
that Protect State Residents  

 Allowing ordinary business corporations to claim 
religious exemptions from generally-applicable laws 
would “profoundly affect the relationship between the 
government and potentially millions of business en-
tities in our society in ways we can only begin to 
anticipate.” 13-354 Pet. App. 150a (Matheson, J., 
concurring in part and dissenting in part). Without 
any clear congressional mandate, it would create a 
direct threat of substantial disruption in the en-
forcement of important protections otherwise pro-
vided to state residents by both federal and state law. 
The following are just two examples.  

 Health Care. If accorded free-exercise rights 
under RFRA, commercial enterprises could seek to 
deny customers or employees access to a broad range 
of health care products or services that they would 
otherwise be required to provide. Some religious de-
nominations or adherents object to aspects of medical 
care other than contraceptives: blood transfusions, 
immunizations, stem-cell based treatments, and psy-
chiatric care, to name a few. See Lesley Stone et al., 
When the Right to Health and the Right to Religion 
Conflict: A Human Rights Analysis, 12 Mich. St. J. 
Int’l L. 247, 259 & n.49, 288 n.190, 307 (2004). In-
deed, some object to the use of modern medical treat-
ment at all. Janna C. Merrick, Spiritual Healing, 
Sick Kids and the Law: Inequities in the American 
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Healthcare System, 29 Am. J.L. & Med. 269, 272-73 
(2003).  

 Civil Rights. Some for-profit corporations assert-
ing free-exercise rights under RFRA would no doubt 
also seek exemptions from historic nondiscrimination 
guarantees in areas such as employment, housing, 
and public accommodations. Presumably, for example, 
a corporation treated as having free-exercise rights 
could seek exemption from prohibitions on hiring or 
firing employees based on their own religious beliefs 
or practices. Thus, an ordinary business could, like 
a church or parochial school, seek to impose relig- 
ious tests for employment. Similarly, for-profit cor-
porations whose shareholders or managers shared 
particular religious beliefs could claim a right to dis-
criminate, in employment or the provision of goods or 
services, on the basis of otherwise prohibited criteria 
such as gender, marital status, disability, sexual 
orientation, or even race. Cf. E.E.O.C. v. Catholic 
Univ. of Am., 83 F.3d 455 (D.C. Cir. 1996) (sex dis-
crimination claim); Hosanna-Tabor, 132 S. Ct. 694 
(claim under Americans with Disabilities Act); Elane 
Photography, LLC v. Willock, 309 P.3d 53 (N.M. 2013) 
(sexual orientation discrimination claim); see gener-
ally William N. Eskridge, Jr., Noah’s Curse: How 
Religion Often Conflates Status, Belief, and Conduct 
to Resist Antidiscrimination Norms, 45 Ga. L. Rev. 
657 (2011); Professors’ Brief at 22-23.  

 Allowing business corporations to claim religious 
exemptions would thus pose a serious threat to hard-
won antidiscrimination protections that otherwise 
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safeguard the rights of all state residents. Compre-
hensive enforcement of those protections is essential 
to continue the progress that has been made in ensur-
ing fair and equal opportunities for all state residents 
in most areas of economic and social activity. Recog-
nizing potential exceptions to these laws under RFRA 
would invite resumption of the sort of invidious dis-
crimination that preceded and engendered the prohi-
bitions. 

 
C. Extending RFRA Would also Imperil En-

forcement of a Range of State Laws  

 Extending RFRA free-exercise rights to for-profit 
corporations would also threaten the continued ef-
fective enforcement of state and local laws, in at least 
two ways. 

 First, the federal Religious Land Use and Insti-
tutionalized Persons Act of 2000 (RLUIPA), 42 U.S.C. 
§ 2000cc et seq., directly limits state and local land 
use regulation in much the same way that RFRA 
limits the enforcement of federal law. RLUIPA re-
quires state and local governments to demonstrate a 
compelling government interest when an application 
of certain land-use regulations is challenged on the 
basis that it imposes a substantial burden on “the 
religious exercise of a person.” Id. § 2000cc-1(a). A 
decision according for-profit corporations free-exercise 
rights under RFRA would surely lead to claims by 
for-profit corporations under RLUIPA seeking reli-
gious exemptions from land use regulations, similar 
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to actions that have up to now been brought solely by 
religious assemblies and institutions. Commercial en-
terprises could seek to expand structures or conduct 
operations in ways that override important local 
interests, such as limiting density or preserving areas 
for particular uses – as some religious institutions 
have been permitted to do under RLUIPA. See, e.g., 
Westchester Day Sch. v. Vill. of Mamaroneck, 504 F.3d 
338 (2d Cir. 2007) (overturning denial of special use 
permit for significant expansion of religious school 
facilities); see generally Brief of the Nat’l League of 
Cities.  

 Second, a decision extending RFRA rights to for-
profit corporations would undoubtedly lead to new 
litigation challenging the enforcement of state and 
local laws under state statutes modeled after RFRA.  

 In Employment Division, Department of Human 
Resources of Oregon v. Smith, 494 U.S. 872 (1990), 
this Court held that enforcement of a neutral and 
generally applicable regulation does not violate the 
Free Exercise Clause of the federal Constitution even 
if it incidentally burdens the religious exercise of an 
individual or group. Congress then enacted RFRA, 
seeking to establish strict scrutiny as a federal stat-
utory standard for justifying enforcement of any 
general federal, state, or local law that imposed a 
substantial burden on religious exercise. In City of 
Boerne v. Flores, 521 U.S. 507 (1997), however, this 
Court held that RFRA could not be applied to state 
regulation.  
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 After Boerne, a number of States passed state 
laws “modeled after the federal RFRA.” Warner v. 
Boca Raton, 887 So. 2d 1023, 1031 (Fla. 2004). The 
legislative history of some of these laws “makes it 
clear that in adopting the statute, the . . . legislature 
intended to adopt” the standards of the “federal coun-
terpart” in certain, if not all, respects. State v. 
Cordingley, 302 P.3d 730, 733 (Idaho Ct. App. 2013). 
Thus, while constructions of RFRA are “technically 
not binding in [state] interpretation of ” similar state 
statutes, State v. Hardesty, 214 P.3d 1004, 1008 n.7 
(Ariz. 2009), state courts often interpret the state 
Acts in pari materia with the “substantially identical” 
provisions of federal law. Id.; see also Barr v. Sinton, 
295 S.W.3d 287, 296 (Tex. 2009) (“Because TRFRA, 
RFRA, and RLUIPA were all enacted in response to 
Smith and were animated in their common history, 
language, and purpose by the same spirit of protec-
tion of religious freedom, we will consider decisions 
applying the federal statutes germane in applying the 
Texas statute.”). Accordingly, any improper extension 
of federal RFRA rights to for-profit business corpora-
tions will, at a minimum, require state and local 
governments to defend against similar claims under 
state law. It will thus put at risk the fair and compre-
hensive enforcement of many state and local regula-
tions, including those addressing matters of vital 
state concern such as health care coverage require-
ments, land use, and civil rights protections.  
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III. Requiring Health Plans Sponsored by For-
Profit Corporations to Include Coverage 
for Contraceptives Imposes at most Mini-
mal Burdens on any Affected Free-Exercise 
Rights, While Precisely Furthering Com-
pelling Public Interests 

 If application of the ACA’s contraceptive coverage 
requirement to for-profit corporations is subject to 
review under RFRA, it should be sustained.  

 Under RFRA, the United States may not “sub-
stantially burden a person’s exercise of religion” 
unless it shows that imposition of that burden is the 
least restrictive means available to further a compel-
ling public interest. 42 U.S.C. § 2000bb-1(a)-(b). The 
contraceptive-coverage requirement imposes at most 
a highly attenuated burden on any free-exercise right 
of the corporation or of its individual shareholders or 
managers. At the same time, it is narrowly tailored to 
further compelling public interests in expanding 
affordable access to contraceptives and related family 
planning services, which are critical to promoting 
public health goals, individual autonomy, and social 
and economic equality for women.  

 Seeking to further those same interests, a major-
ity of States have established contraceptive coverage 
requirements of their own, and expanded Medicaid 
eligibility to increase access to contraceptives. State 
coverage requirements cannot, however, benefit many 
state residents, because federal law preempts their 
application to health plans maintained by many cor-
porate employers. The ACA’s coverage requirement is 
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thus also essential to enable these States to pursue 
their own compelling public interests.  

 
A. Requiring that Health Plans Cover 

Contraceptives Does Not Substantially 
Burden any Free-Exercise Right of For-
Profit Corporate Employers  

 The ACA requires all health plans, including 
those provided by employers, to cover various pre-
ventive health services. See 42 U.S.C. § 300gg-13. 
These include services for women provided for in 
guidelines adopted by the Health Resources and 
Services Administration, see id. § 300gg-13(a)(4), and 
those guidelines include, among other things, access 
to FDA-approved contraceptives. See, e.g., 13-354 Pet. 
Br. 5-7.  

 Complying with these requirements (along with 
many others) when providing health coverage to em-
ployees does not substantially burden any free-
exercise right of a for-profit corporation. As discussed 
above, the personal religious beliefs necessary to give 
content to any such right can only be those of one or 
more of the corporation’s shareholders or managers. 
The ACA does not, however, require any individual 
shareholder or manager to engage in any conduct, 
such as the personal use of particular types of contra-
ceptives, that might be inconsistent with individual 
beliefs.  

 The corporation, as a separate legal entity, pro-
vides health coverage for its employees. Covered 
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employees and their personal physicians or other 
health care providers then make all decisions con-
cerning what covered services they need or want to 
use. An employee may have no need for a particular 
covered service, or may choose not to use it – because 
he or she personally shares the religious views of the 
corporate employer’s shareholders or managers, or for 
any other reason. In any event, neither the corporate 
employer nor, certainly, any of its individual share-
holders or managers can reasonably be seen as hav-
ing anything to do with the employee’s personal 
choices, or as bearing any moral or other responsi-
bility for them. These parties no more cause an 
increase in contraceptive use by any employee “when 
they authorize [the corporation] to pay for a benefits 
plan that employees might use to get contraception” 
than they would simply by “authoriz[ing] wages that 
an employee might use to purchase contraception she 
would not otherwise be able to afford.” Gilardi, 733 
F.3d at 1237-38 (Edwards, J., concurring in part and 
dissenting in part). Under these circumstances, any 
burden that the ACA’s contraceptive coverage re-
quirement might be said to impose on the private 
parties in the cases now before the Court is too atten-
uated to be deemed “substantial.”  

 Moreover, treating a corporate shareholder or 
manager’s objection to such an indirect association 
with an employee’s health care choices as a “substan-
tial burden” for purposes of RFRA could have serious 
implications for other areas of the law. Heretofore, for 
example, courts have consistently dismissed claims 
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for religious exemptions from routine tax or fee ob-
ligations on the ground that any harm alleged by a 
taxpayer based on how the government may use 
funds it collects is too indirect and attenuated to 
support standing. See, e.g., Tarsney v. O’Keefe, 225 
F.3d 929, 938 (8th Cir. 2000) (state taxpayers lacked 
direct injury required for standing); Goehring v. 
Brophy, 94 F.3d 1294, 1300 (9th Cir. 1996) (any harm 
flowing from fact that university registration fee was 
used in part to fund health insurance program that 
subsidized abortions was too attenuated to be a “sub-
stantial burden”). These cases have relied on the fact 
that mere payment of a tax or fee does not require a 
party to “accept, participate in, or advocate in any 
manner for the provision of” any service or benefit to 
which the party may object. Goehring, 94 F.3d at 
1300. If, however, this Court holds that a corporate 
employer suffers a “substantial burden” because its 
employee health plan is required to offer coverage for 
services to which some of its shareholders or man-
agers may object, then it is not clear why other plain-
tiffs should be barred from challenging the collection 
of taxes or fees because the government might use 
them in part to fund “executions, stem cell research, 
civil unions, or various civil rights laws” to which the 
plaintiff likewise might personally object. Tarsney, 
225 F.3d at 938. This Court should not adopt a 
new approach to assess what constitutes a “substan-
tial burden” that could “subject[ ]  a potentially wide 
range of statutory protections to strict scrutiny.” 
Korte, 735 F.3d at 693 (Rovner, J., dissenting).  
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B. There is a Compelling Public Interest 
in Expanding Affordable Access to Con-
traceptives 

 Even if the ACA’s contraceptive-coverage re-
quirement could be viewed as imposing a substan- 
tial burden on a for-profit corporate employer or its 
shareholders or managers, it should still be sustained 
against a RFRA challenge. Measures adopted by 
States, and now the federal government, to expand 
affordable access to contraceptives through health 
plan coverage provisions are narrowly tailored to fur-
ther compelling public interests in promoting gender 
equity and achieving significant health, social, and 
economic benefits.  

 Approximately one-half of all pregnancies in the 
United States are unintended, often causing negative 
health and economic effects. Institute of Med., Nat’l 
Acad. of Sci., Clinical Preventive Services for Women: 
Closing the Gaps 102 (2011) (IOM Report). Allowing a 
woman “to control [her] reproductive li[fe]” permits 
her to take lifesaving drugs that cannot be taken 
during pregnancy, plan for prenatal care, avoid risky 
behavior, and plan her professional, “economic and 
social” goals accordingly. Planned Parenthood v. 
Casey, 505 U.S. 833, 856 (1992); see IOM Report at 
103-04; Nat’l Health Law Program, Health Care Re-
fusals: Undermining Quality Health Care for Women 
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27-29, 67-69 (2010);7 Claudia Goldin & Lawrence F. 
Katz, The Power of the Pill: Contraceptives and 
Women’s Career and Marriage Decisions, 110 J. of Pol. 
Econ. 730, 731 (2002).  

 Affordable access to contraceptives also provides 
women with important health benefits apart from 
avoiding unwanted pregnancies, including decreasing 
the risk of certain ovarian and uterine cancers, treat-
ing menstrual disorders, and preventing menstrual-
related migraines. 78 Fed. Reg. at 39,872; Rachel 
Jones, Beyond Birth Control: The Overlooked Benefits 
of Oral Contraceptive Pills 3 (2011);8 Nat’l Guideline 
Clearinghouse, U.S. Dep’t of Health & Human Servs., 
Noncontraceptive Uses of Hormonal Contraceptives 
(2010).9 It reduces pregnancy-related morbidity and 
mortality, prematurity, poor birth outcomes, and abor-
tions. See Megan L. Kavanaugh & Ragnar M. Anderson, 
Guttmacher Inst., Contraception and Beyond: The 
Health Benefits of Services Provided at Family Plan-
ning Centers 8-9 (2013);10 Institute of Med., Nat’l 
Acad. of Sci., Best Intentions, Unintended Pregnancy 
and the Well-Being of Children and Families (Sarah 

 
 7 Available at http://www.healthlaw.org/publications/health-
care-refusals-undermining-care-for-women. 
 8 Available at http://www.guttmacher.org/pubs/Beyond-Birth- 
Control.pdf. 
 9 Available at http://www.guideline.gov/content.aspx?id=15428. 
 10 Available at www.guttmacher.org/pubs/health-benefits.pdf. 
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S. Brown & Leon Brown, eds., 1997).11 And it helps 
families and children by reducing rates of single 
motherhood, and promoting the ability of mothers, 
especially single mothers, to obtain medical care and 
pursue professional and economic opportunities to 
provide for their families. Kavanaugh & Anderson, 
supra, at 8. 

 Requiring coverage for contraceptives also helps 
equalize the cost of health care for women as com-
pared to men. Women of reproductive age spend 
68% more out of pocket than men on health care, 
partly because reproductive medical treatment re-
quires more frequent health care visits and is not 
always adequately covered by insurance. 155 Cong. 
Rec. 29,070 (2009) (statement of Sen. Feinstein); see 
Cynthia Dailard, Contraceptive Coverage: A 10-Year 
Retrospective, Guttmacher Report on Public Policy 6 
(2004).12 Further, coverage requirements prevent in-
surance plans from discriminating against women by 
denying coverage for contraceptives while covering 
other prescription drugs and devices that may be dif-
ferentially used by men.  

 Finally, from a fiscal perspective, the public costs 
associated with unintended pregnancies are high. 
Publicly-funded care for unintended pregnancies, 

 
 11 Available at http://books.nap.edu/openbook.php?record_id 
=4903.  
 12 Available at https://www.guttmacher.org/pubs/tgr/07/2/gr 
070206.pdf. 
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births, and essential infant care alone cost the States 
almost $5.2 billion in 2008, including over $700 mil-
lion in California and almost $100 million in Massa-
chusetts. Adam Sonfeld & Katherine Kost, Public 
Costs from Unintended Pregnancies and the Role of 
Public Insurance Programs in Paying for Pregnancy 
and Infant Care: Estimates for 2008, at 7-9 (2013).13 
Lack of access to contraceptives also contributes to 
economic insecurity for women and their families, 
limiting their potential contributions to the general 
economy. Expanded access to contraceptives helps 
control these and other associated public costs. A Cal-
ifornia Medicaid program that expanded access to 
contraceptives to otherwise ineligible women saved 
the State an estimated $1.35 billion in medical, 
welfare, and other social service costs by averting 
unwanted pregnancies in 2007 alone, and double that 
amount – $2.7 billion – in cost savings to the federal 
government for the same period. M. Antonia Biggs et 
al., Univ. Cal. S.F.: Bixby Ctr. for Global Reproductive 
Health, Cost-Benefit Analysis of the California Family 
PACT Program for Calendar Year 2007 at 19-21 
(2010).14  

 Accordingly, both States and the federal govern-
ment have compelling interests in promoting access 
to contraceptives, both to promote the health and 

 
 13 Available at http://www.guttmacher.org/pubs/public-costs-
of-UP.pdf. 
 14 Available at http://bixbycenter.ucsf.edu/publications/files/ 
FamilyPACTCost-BenefitAnalysis2007_2010Apr.pdf. 
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equitable treatment of all residents and to ease sub-
stantial burdens on public programs. 

 
C. State Initiatives to Expand Access to 

Contraception, While Successful, Are 
Subject to Limits that Require Sup-
plemental Federal Action  

 A majority of States have sought to further the 
same public interests on their own, by adopting 
contraceptive coverage requirements under state law 
and expanding access to contraception under the co-
operative state and federal Medicaid program. These 
efforts have met with considerable success, but their 
effectiveness has been limited by federal preemption 
that bars States from imposing coverage require-
ments on self-funded employer plans that cover some 
60% of workers. The ACA’s coverage provision is thus 
essential to enable these States to fulfill their own 
goals of ensuring affordable access to contraceptives 
for all state residents and their families. 

 States have made significant efforts to increase 
affordable access to contraceptives. A majority of 
States, for example, have enacted their own contra-
ceptive-coverage requirements. See Guttmacher Inst., 
State Policies in Brief: Insurance Coverage of Contra-
ceptives 2 (2014).15 These state provisions have tar-
geted gender discrimination in insurance coverage 
and inequities in costs and prescription coverage for 

 
 15 Available at www.guttmacher.org/pubs/spib_ICC.pdf.  
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women, as well as the public health implications of 
barriers to contraceptive access. See Catholic Chari-
ties of Sacramento, Inc. v. Super. Ct., 85 P.3d 67, 92 
(Cal. 2004) (noting that elimination of gender inequi-
ties in coverage was principal object of California’s 
coverage law); Catholic Charities of Diocese of Albany 
v. Serio, 859 N.E.2d 459, 461-62 (N.Y. 2006) (stating 
that New York’s coverage law was “designed to ad-
vance both women’s health and the equal treatment 
of men and women”); Carey Goldberg, Insurance for 
Viagra Spurs Coverage for Birth Control, N.Y. Times, 
June 30, 1998, at A1.  

 These state laws demonstrably expanded wom-
en’s access to contraceptives. In 1993, only 28% of 
typical non-self-funded insurance plans covered the 
five leading prescription methods of reversible con-
traception; by 2002, that figure had increased three-
fold, to 86% of insurance plans nationwide. Adam 
Sonfeld et al., U.S. Insurance Coverage of Contracep-
tives and the Impact of Contraceptive Coverage Man-
dates 2002, 36 Perspectives on Sexual & Reproductive 
Health, No. 2, 72-79 (2004).16 The state contraceptive-
coverage requirements played a significant role: 
health plans specific to those States with a coverage 
rule were far more likely to cover the five leading 
contraceptive methods than such plans in States with 
no coverage requirement. Id. at 76-77. State require-
ments accounted for 30%-40% of the increases in 

 
 16 Available at http://www.guttmacher.org/pubs/journals/3607204. 
pdf. 
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overall coverage for various contraceptive methods in 
that period. Id. at 78. 

 In addition to enacting contraceptive-coverage 
requirements applicable to private insurance plans, a 
majority of States have, with federal approval, ex-
panded Medicaid eligibility limitations to allow more 
low-income women to receive Medicaid-supported 
family planning services without cost sharing. Rachel 
Benson Gold et al., Next Steps for America’s Family 
Planning Program: Leveraging the Potential of Medi-
caid and Title X in an Evolving Health Care System 
8 (2009).17 These programs have shown dramatic 
results in expanding and improving contraceptive use 
and preventing unintended pregnancies. See Adam 
Sonfeld & Rachel Benson Gold, Medicaid Family 
Planning Expansions: Lessons Learned and Implica-
tions for the Future, 14-16.18 In 2009-10, California’s 
expansion program provided contraceptives to more 
than 1 million women, including 215,000 teenagers, 
and helped avoid some 200,000 unintended pregnan-
cies. Diana G. Foster, et al., Univ. Cal. S.F.: Bixby Ctr. 
for Global Reproductive Health, Cost Benefits from 
the Provision of Specific Methods of Contraception in 
2009, at 18-20 (2010).19 These programs have resulted 
in billions of dollars in cost savings for the States and 

 
 17 Available at http://www.guttmacher.org/pubs/NextSteps.pdf. 
 18 Available at www.guttmacher.org/pubs/Medicaid-Expansions. 
pdf. 
 19 Available at http://www.familypact.org/Research/reports/ 
2009CostBenefitAnalysis_ADA.pdf. 
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federal government. M. Antonia Biggs et al., supra, at 
19-20; Sara Sills, Nat’l Acad. of State Health Pol’y, 
Cost-Effectiveness of Medicaid Family Planning Dem-
onstrations passim (2007).20  

 Notwithstanding the gains realized by these 
state initiatives, significant gaps remain in contra-
ceptive coverage. This results in large part from the 
fact that the federal Employee Retirement Income 
Security Act of 1974 (ERISA), 29 U.S.C. § 1001 et seq., 
preempts States from imposing coverage require-
ments on (or otherwise regulating) the self-funded 
health plans offered by many employers. See FMC 
Corp. v. Holliday, 498 U.S. 52, 61 (1990). Such plans 
cover 61% of all U.S. workers covered by employer-
sponsored insurance. Kaiser Family Found. & Health 
Research & Educ. Trust, Employer Health Benefits 
2013 Annual Survey 158, 160 (2013).21 In addition, 
Medicaid, even under the state expansion programs, 
serves only low-income residents.  

 The federal ACA’s contraceptive-coverage pro-
vision thus plays an essential role in closing gaps 
that the States’ own programs cannot fill. Any mini-
mal burden that the provision may impose on free-
exercise rights of for-profit corporate employers, or 
their individual shareholders or managers, under 

 
 20 Available at http://www.nashp.org/sites/default/files/shpbriefing_ 
familyplanning.pdf.  
 21 Available at http://kaiserfamilyfoundation.files.wordpress. 
com/2013/08/8465-employer-health-benefits-20131.pdf. 



40 

RFRA is thus justified by the compelling public in-
terests that the federal coverage requirement serves 
not only for the United States, but also for the many 
States whose own similar requirements cannot be 
fully effective in the absence of the federal rule.  

---------------------------------  --------------------------------- 
 

CONCLUSION 

 In No. 13-354, the judgment of the Tenth Circuit 
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the Third Circuit should be affirmed. 
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