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QUESTION PRESENTED

The Religious Freedom Restoration Act of 1993
(RFRA), 42 U.S.C. 2000bb et seq., provides that the
government “shall not substantially burden a person’s
exercise of religion” unless that burden is the least
restrictive means to further a compelling governmen-
tal interest. 42 U.S.C. 2000bb-1(a) and (b). The ques-
tion presented is whether RFRA allows a for-profit
corporation to deny its employees the health coverage
of contraceptives to which the employees are other-
wise entitled by federal law, based on the religious
objections of the corporation’s owners.
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PARTIES TO THE PROCEEDINGS

Petitioners are Kathleen Sebelius, Secretary of
Health and Human Services; the Department of
Health and Human Services; Thomas E. Perez, Secre-
tary of Labor; the Department of Labor; Jacob J.
Lew, Secretary of the Treasury; and the Department
of the Treasury.

Respondents are Hobby Lobby Stores, Inc.;
Mardel, Inc.; David Green; Barbara Green; Mart
Green; Steve Green; and Darsee Lett.
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In the Supreme Court of the United States

No.

KATHLEEN SEBELIUS, SECRETARY OF HEALTH AND
HUMAN SERVICES, ET AL., PETITIONERS

V.
HoBBY LOBBY STORES, INC., ET AL.

ON PETITION FOR A WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of Kathleen
Sebelius, the Secretary of Health and Human Ser-
vices, et al., respectfully petitions for a writ of certio-
rari to review the judgment of the United States
Court of Appeals for the Tenth Circuit in this case.

OPINIONS BELOW

The opinion of the en banc court of appeals (App.,
infra, la-166a) is reported at 723 F.3d 1114. The
opinion of the distriet court (App., infra, 167a-199a) is
reported at 870 F. Supp. 2d 1278. A prior decision of
the court of appeals denying an injunction pending
appeal is unreported but is available at 2012 WL
6930302. Justice Sotomayor’s in-chambers opinion
denying an injunction pending appeal is reported at
133 S. Ct. 641.

(1)
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JURISDICTION

The judgment of the court of appeals was entered
on June 27, 2013. The jurisdiction of this Court is
invoked under 28 U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

Pertinent statutory provisions are set forth in the
appendix to this petition. App., infra, 200a-206a.

STATEMENT

1. Most Americans with private health coverage
obtain it through an employment-based group health
insurance plan. Congressional Budget Office, Key
Issues in Analyzing Major Health Insurance Pro-
posals 4 & Thl. 1-1 (2008). The cost of such employ-
ment-based health coverage is typically covered by a
combination of employer and employee contributions.
Id. at 4.

The federal government heavily subsidizes group
health plans' and has also established certain mini-
mum coverage standards for them. For example, in
1996, Congress required such plans to cover certain
benefits for mothers and newborns. 42 U.S.C. 300gg-4
(Supp. II 1996); 26 U.S.C. 9811 (Supp. III 1997);
29 U.S.C. 1185 (Supp. II 1996). In 1998, Congress
required coverage of reconstructive surgery after
covered mastectomies. 42 U.S.C. 300gg-6 (Supp. IV
1998); 29 U.S.C. 1185b (Supp. IV 1998).

! While employees pay income and payroll taxes on their cash
wages, they typically do not pay taxes on their employer’s contri-
butions to their health coverage. 26 U.S.C. 106 (2006 & Supp. V
2011). The aggregate federal tax subsidy for employment-based
health coverage was $242 billion in 2009. Office of Mgmt. & Budg-
et, Analytical Perspectives: Budget of the U.S. Government,
Fiscal Year 2011, Thl. 16:1 (2010).
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2. In the Patient Protection and Affordable Care
Act, Pub. L. No. 111-148, 124 Stat. 119 (Affordable
Care Act or Act),” Congress provided for additional
minimum standards for group health plans (and health
insurers offering coverage in both the group and indi-
vidual markets).

a. As relevant here, the Act requires non-
grandfathered group health plans to cover certain
preventive-health services without cost sharing—that
is, without requiring plan participants and beneficiar-
ies to make copayments or pay deductibles or coinsur-
ance. 42 U.S.C. 300gg-13 (Supp. V 2011) (preventive-
services coverage requirement).® “Prevention is a

Z Amended by the Health Care and Education Reconciliation Act
of 2010, Pub. L. No. 111-152, 124 Stat. 1029.

3 This preventive-services coverage requirement applies to,

among other types of health coverage, employment-based group
health plans covered by the Employee Retirement Income Securi-
ty Act of 1974 (ERISA), 29 U.S.C. 1001 et seq., and, with respect to
such plans, is subject to ERISA’s enforcement mechanisms.
29 U.S.C. 1185d (Supp. V 2011). It is also enforceable through
imposition of tax penalties on the employers that sponsor such
plans. 26 U.S.C. 4980D; see 26 U.S.C. 9815(a)(1), 9834 (Supp. V
2011). With respect to health insurers in the individual and group
markets, States may enforce the Act’s insurance market reforms,
including the preventive-services coverage requirement.
42 U.S.C. 300gg-22(a)(1) (Supp. V 2011). If the Secretary of
Health and Human Services determines that a State “has failed to
substantially enforce” one of the insurance market reforms with
respect to such insurers, she conducts such enforcement herself
and may impose civil penalties. 42 U.S.C. 300gg-22(a)(2) (Supp. V
2011); see 42 U.S.C. 300gg-22(b)(1)(A) (Supp. V 2011); 42 U.S.C.
300gg-22(b)(2). The Act’s grandfathering provision has the effect
of allowing certain existing plans to transition to providing cover-
age for recommended preventive services and to complying with
some of the Act’s other requirements. See p. 30, infra.
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well-recognized, effective tool in improving health and
well-being and has been shown to be cost-effective in
addressing many conditions early.” Institute of Medi-
cine, Clinical Preventive Services for Women: Clos-
g the Gaps 16 (2011) (IOM Report). Nonetheless,
the American health-care system has “fallen short in
the provision of such services” and has “relied more
on responding to acute problems and the urgent needs
of patients than on prevention.” Id. at 16-17. To ad-
dress this problem, the Act requires coverage of pre-
ventive services without cost sharing in four catego-
ries.

First, group health plans must cover items or ser-
vices that have an “A” or “B” rating from the U.S.
Preventive Services Task Force (Task Force).
42 U.S.C. 300gg-13(a)(1) (Supp. V 2011). The Task
Force is composed of independent health-care profes-
sionals who “review the scientific evidence related
to the effectiveness, appropriateness, and cost-
effectiveness of clinical preventive services for the
purpose of developing recommendations for the health
care community.” 42 U.S.C. 299b-4(a) (Supp. V 2011).
Services rated “A” or “B” are those for which the
Task Force has the greatest certainty of a net benefit
for patients. 75 Fed. Reg. 41,733 (July 19, 2010). The
Task Force has awarded those ratings to more than 40
preventive services, including cholesterol screening,
colorectal cancer screening, and diabetes screening
for those with high blood pressure. Id. at 41,741-
41,744.

Second, the Act requires coverage of immuniza-
tions recommended by the Advisory Committee on
Immunization Practices of the Centers for Disease
Control and Prevention. 42 U.S.C. 300gg-13(a)(2)
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(Supp. V. 2011). The Committee has recommended
routine vaccination to prevent a variety of vaccine-
preventable diseases that occur in children and adults.
75 Fed. Reg. at 41,740, 41,745-41,752.

Third, the Aect requires coverage of “evidence-
informed preventive care and screenings” for infants,
children, and adolescents as provided for in guidelines
supported by the Health Resources and Services Ad-
ministration (HRSA), which is a component of the
Department of Health and Human Services (HHS).
42 U.S.C. 300gg-13(a)(3) (Supp. V 2011). The relevant
HRSA guidelines were developed “by multidiscipli-
nary professionals in the relevant fields to provide a
framework for improving children’s health and reduc-
ing morbidity and mortality based on a review of the
relevant evidence.” 75 Fed. Reg. at 41,733. They
include a schedule of examinations and screenings.
Id. at 41,753-41,755.

Fourth, and as particularly relevant here, the Act
requires coverage “with respect to women, [of] such
additional preventive care and screenings” (not cov-
ered by the Task Force’s recommendations) “as pro-
vided for in comprehensive guidelines supported” by
HRSA. 42 U.S.C. 300gg-13(a)(4) (Supp. V 2011).
Congress included this provision in response to a
legislative record showing that “women have different
health needs than men, and these needs often gener-
ate additional costs.” 155 Cong. Rec. 29,070 (2009)
(statement of Sen. Feinstein); see IOM Report 18. In
particular, “[w]omen of childbearing age spend 68
percent more in out-of-pocket health care costs than
men.” 155 Cong. Rec. at 29,070 (statement of Sen.
Feinstein). And women often find that copayments
and other cost sharing for important preventive ser-
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vices “are so high that they avoid getting [the ser-
vices] in the first place.” Id. at 29,302 (statement of
Sen. Mikulski); see IOM Report 19-20.

Because HRSA did not have relevant guidelines at
the time of the Act’s enactment, HHS requested that
the Institute of Medicine (Institute or IOM) develop
recommendations for it. 77 Fed. Reg. 8726 (Feb. 15,
2012); IOM Report 1. The Institute is part of the
National Academy of Sciences, a “semi-private” or-
ganization Congress established “for the explicit pur-
pose of furnishing advice to the Government.” Public
Citizen v. Department of Justice, 491 U.S. 440, 460 &
n.11 (1989) (citation omitted); see IOM Report iv.

To formulate recommendations, the Institute con-
vened a group of experts, “including specialists in
disease prevention, women’s health issues, adolescent
health issues, and evidence-based guidelines.” I0M
Report 2. The Institute defined preventive services as
measures “shown to improve well-being, and/or de-
crease the likelihood or delay the onset of a targeted
disease or condition.” Id. at 3. Based on the Insti-
tute’s review of the evidence, it then recommended a
number of preventive services for women, such as
screening for gestational diabetes for pregnant wom-
en, screening and counseling for domestic violence,
and at least one well-woman preventive care visit a
year. Id. at 8-12.

The Institute also recommended coverage for the
“full range” of “contraceptive methods” approved by
the Food and Drug Administration (FDA), as well as
“sterilization procedures” and “patient education and
counseling for all women with reproductive capacity.”
IOM Report 10; see id. at 102-110. FDA-approved
contraceptive methods include oral contraceptive pills,
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diaphragms, injections and implants, emergency con-
traceptive drugs, and intrauterine devices (IUDs).
FDA, Birth Control: Medicines To Help You, http://
www.fda.gov/ForConsumers/ByAudience/ForWomen/
FreePublications/uem313215.htm (last visited Sept.
18, 2013) (Bwrth Control Guide).

In making that recommendation, the Institute not-
ed that nearly half of all pregnancies in the United
States are unintended and that unintended pregnan-
cies have adverse health consequences for both moth-
ers and children. IOM Report 102-103 (discussing
consequences, including inadequate prenatal care,
higher incidence of depression during pregnancy, and
increased likelihood of preterm birth and low birth
weight). In addition, the Institute observed, use of
contraceptives leads to longer intervals between preg-
nancies, which “is important because of the increased
risk of adverse pregnancy outcomes for pregnancies
that are too closely spaced.” Id. at 103. The Institute
also noted that greater use of contraceptives lowers
abortion rates. Id. at 105. Finally, the Institute ex-
plained that “contraception is highly cost-effective,”
as the “direct medical cost of unintended pregnancy in
the United States was estimated to be nearly $5 bil-
lion in 2002.” Id. at 107.

HRSA adopted guidelines consistent with the Insti-
tute’s recommendations, including a coverage re-
quirement for all FDA-approved “contraceptive meth-
ods [and] sterilization procedures,” as well as “patient
education and counseling for all women with repro-
ductive capacity,” as prescribed by a health-care pro-
vider. HRSA, HHS, Women’s Preventive Services
Guidelines,  http://www.hrsa.gov/womensguidelines/
(last visited Sept. 18, 2013). The relevant regulations
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adopted by the three Departments implementing this
portion of the Act (HHS, Labor, and Treasury) re-
quire coverage of, among other preventive services,
the contraceptive services recommended in the HRSA
guidelines. 45 C.F.R. 147.130(a)(1)(iv) (HHS); 29
C.F.R. 2590.715-2713(a)(1)(iv) (Labor); 26 C.F.R.
54.9815-2713(a)(1)(iv) (Treasury) (collectively referred
to in this brief as the contraceptive-coverage require-
ment).

b. The implementing regulations authorize an ex-
emption from the contraceptive-coverage requirement
for the group health plan of an organization that quali-
fies as a “religious employer.” 45 C.F.R. 147.131(a).
A religious employer is defined as a non-profit organi-
zation described in the Internal Revenue Code provi-
sion that refers to churches, their integrated auxilia-
ries, conventions or associations of churches, and the
exclusively religious activities of any religious order.
Ibid. (cross-referencing 26 U.S.C. 6033(a)(3)(A)@i) and
(iii)).

The implementing regulations also establish cer-
tain religion-related accommodations for group health
plans established or maintained by “eligible organiza-
tion[s].” 45 C.F.R. 147.131(b). An accommodation is
available to a non-profit religious organization that
has religious objections to providing coverage for
some or all contraceptive services. Ibid. If a non-
profit religious organization is eligible for such an
accommodation, the women who participate in its plan
will have access to contraceptive coverage without
cost sharing though an alternative mechanism estab-
lished by the regulations. 78 Fed. Reg. 39,870, 39,872,
39,874-39,886 (July 2, 2013).
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“Consistent with religious accommodations in re-
lated areas of federal law, such as the exemption for
religious organizations under Title VII of the Civil
Rights Act of 1964,” the definition of an organization
eligible for an accommodation “does not extend to for-
profit organizations.” 78 Fed. Reg. at 39,875. The
Departments that issued the preventive-services cov-
erage regulations explained that they were “unaware
of any court granting a religious exemption to a for-
profit organization, and decline[d] to expand the defi-
nition of eligible organization to include for-profit
organizations.” Ibid.

3. Respondents are two for-profit corporations—
Hobby Lobby Stores, Ine., and Mardel, Inc.—and the
corporations’ owners, who are five family members
(collectively referred to here as the Greens)." Hobby
Lobby is a chain of more than 500 arts-and-crafts
stores that has approximately 13,000 full-time em-
ployees throughout the country. App., infra, 7a.
Mardel is a chain of 35 stores selling books and educa-
tional supplies and specializing in Christian materials.
Id. at 171a. Mardel has 372 employees. Ibid. The
corporations do not hire employees on the basis of
their religion, and the employees are not required to
share the religious beliefs of the Greens. Id. at 197a
(Hobby Lobby “welcome[s] employees of all faiths or
no faith.”). Employees of both corporations obtain

* The Greens are trustees of a management trust that owns and
operates Hobby Lobby and Mardel. App., infra, 8a; see id. at 125a
(Briscoe, C.J., concurring in part and dissenting in part). They
refer to themselves as the corporations’ owners, Resp. C.A. Br.
2, and the court of appeals did the same, e.g., App., infra, Ta.
Justice Sotomayor analogized them to “controlling shareholders.”
133 S. Ct. at 643.
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health coverage through the Hobby Lobby self-
insured group health plan. Id. at 14a.

“[T]he Greens believe that human life begins at
conception,” that is, “when sperm fertilizes an egg,”
and they therefore oppose certain contraceptives on
the ground that they prevent implantation of a ferti-
lized egg. App., infra, 9a, 14a. After learning about
the contraceptive-coverage requirement, Hobby Lob-
by “re-examined its insurance policies,” discovered
that they already covered certain FDA-approved con-
traceptives to which the Greens objected, and pro-
ceeded to exclude those contraceptives from the Hob-
by Lobby plan. C.A. App. 26a-27a (Verified Compl.
para. 55).

Respondents also initiated this suit, contending
that the requirement that the Hobby Lobby group
health plan cover all forms of FDA-approved contra-
ceptives violates the Religious Freedom Restoration
Act of 1993 (RFRA), 42 U.S.C. 2000bb et seq., which
provides that the government “shall not substantially
burden a person’s exercise of religion” unless that
burden is the least restrictive means to further a com-
pelling governmental interest. 42 U.S.C. 2000bb-1(a)
and (b). Specifically, respondents contend that RFRA
entitles the Hobby Lobby plan to an exemption from
the contraceptive-coverage requirement because the
Greens object to “facilitating” coverage of certain
contraceptives (two types of IUDs, Plan B, and Ella).
App., infra, 14a.° Respondents also contend that the

> An IUD is a device inserted into the uterus by a physician that
“prevents sperm from reaching the egg, from fertilizing the egg,
and may prevent the egg from attaching (implanting) in the womb
(uterus).” Birth Control Guide. Plan B, an emergency contracep-
tive, is a pill that “works mainly by stopping the release of an egg
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contraceptive-coverage requirement violates the Free
Exercise Clause of the First Amendment. Id. at 15a.

The district court denied respondents’ motion for a
preliminary injunection, holding that neither the corpo-
rations nor the Greens had established a likelihood of
success on the merits of their claims. App., nfra,
167a-199a.

4. Respondents appealed the denial of the prelimi-
nary injunction, and the court of appeals denied their
motion for an injunction pending appeal. 2012 WL
6930302. Respondents then applied to this Court for
emergency relief, which Justice Sotomayor denied.
133 S. Ct. 641 (2012).

Respondents subsequently moved in the court of
appeals for initial en banc consideration of their ap-
peal, citing the “exceptional importance of the ques-
tions presented.” App., infra, 16a. The court of ap-
peals granted that motion. 7/bitd. The court also expe-
dited its consideration of the appeal because the Hob-
by Lobby plan was due to become subject to the
contraceptive-coverage requirement when the new
plan year began on July 1, 2013. Ibd.

a. In a divided decision, the eight-member en banc
court reversed the judgment of the district court.
App., infra, 1la-166a. As a threshold matter, the court
held that the corporations (Hobby Lobby and Mardel)
have Article III standing and that the Anti-Injunction
Act, 26 U.S.C. 7421, does not bar this suit. Id. at 5a,

from the ovary” but “may also work by preventing fertilization of
an egg * * * or by preventing attachment (implantation) to the
womb (uterus).” Ibid. Ella, another emergency contraceptive, is a
pill that “works mainly by stopping or delaying the ovaries from
releasing an egg” but “may also work by changing the lining of the
womb (uterus) that may prevent attachment (implantation).” Ibid.
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17a-21a; see id. at 18a (noting the government’s
agreement that the Anti-Injunction Act does not ap-
ply); see also Gov’t Supp. C.A. Br. 3 (agreeing that
respondent corporations have Article III standing).
The court found it unnecessary to decide whether the
Greens had standing in their own right as the owners
of the corporations being regulated. App., infra, 18a
n.4.

Addressing the merits, a five-judge majority held
that the corporate respondents are likely to succeed
on the merits of their RFRA claims. App., infra, 6a,
23a-61a. The court first held that “for-profit corpora-
tions, such as Hobby Lobby and Mardel, are persons
exercising religion for purposes of REFRA.” Id. at 23a;
see id. at 23a-43a. The court further held that “the
contraceptive-coverage requirement constitutes a
substantial burden on Hobby Lobby and Mardel’s
exercise of religion.” Id. at 44a; see ud. at 44a-56a.

The court then determined that the contraceptive-
coverage requirement is invalid as applied to Hobby
Lobby and Mardel because that requirement is not
“the least restrictive means of advancing a compelling
interest.” App., infra, 57a (citation omitted); see id. at
56a-61a. The court held that the interests protected
by the requirement (public health and gender equali-
ty) cannot be compelling because certain plans are not
required to cover recommended preventive-health
services (while those plans retain grandfathered sta-
tus), and because plans sponsored by churches or
other non-profit religious organizations are not re-
quired to cover contraceptives. Id. at 58a.

The court of appeals noted the government’s argu-
ment that respondents “are, in effect, imposing their
religious views on their employees,” but disagreed on
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the ground that the corporations “do not prevent
employees from using their own money to purchase
the four contraceptives at issue here.” App., infra,
60a. The court acknowledged that this would impose a
unique economic burden on those employees, but
found that result justified on the ground that “[a]c-
commodations for religion frequently operate by lift-
ing a burden from the accommodated party and plac-
ing it elsewhere.” Id. at 60a-61a.°

Turning to the other factors relevant to whether a
preliminary injunction should be granted, the majori-
ty held that the corporations would experience irrepa-
rable harm if the contraceptive-coverage requirement
were not enjoined. App., nfra, 64a-65a. Four mem-
bers of the majority would have resolved the two re-
maining factors (balance of equities and public inter-
est) in the corporations’ favor, but the court lacked a
majority to do so and instead remanded to the district
court to consider those two factors. Id. at 6a.

b. Chief Judge Briscoe, joined by Judge Lucero,
dissented. App., nfra, 103a-138a. They concluded
that neither the corporations nor their owners could
establish a prima facie case under RFRA. Id. at 107a-
130a. The dissenters noted that RFRA was intended
to restore this Court’s jurisprudence that preceded
Employment Division, Department of Human Re-
sources v. Smith, 494 U.S. 872 (1993), and explained
that, in interpreting RFRA, the “relevant context” is
“the body of free exercise case law that existed at the
time of RFRA’s passage.” App., infra, 112a. The
dissent observed that, “during the 200-year span be-

% The court of appeals majority did not address respondents’
claim under the Free Exercise Clause of the First Amendment.
App., infra, 7Tan.2.
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tween the adoption of the First Amendment and
RFRA’s passage, the Supreme Court consistently
treated free exercise rights as confined to individuals
and non-profit religious organizations.” Id. at 115a.

This limitation, the dissenters continued, “is rein-
forced by examining the legislative history of RFRA,”
which includes many references to individuals and
religious institutions but makes no reference to for-
profit corporations. App., infra, 115a; see id. at 115a-
117a. Accordingly, the dissenters found “no plausible
basis for inferring that Congress intended or could
have anticipated that for-profit corporations would be
covered by RFRA.” Id. at 118a (internal quotation
marks and citation omitted).

Chief Judge Briscoe’s dissent further explained
that the majority’s substantial-burden analysis con-
flated the corporations in this case with their owners,
“even though doing so violates basic principles of
corporation law.” App., infra, 130a-131a. In addition,
the dissenters noted that the decision to utilize health
coverage for particular contraceptives is made by plan
participants and beneficiaries, in consultation with
their doctors, and not by respondents. Id. at 137a.
The dissenters concluded that the claimed burden of
merely being associated with a group health plan that
provides comprehensive health coverage is not a sub-
stantial burden within the meaning of RFRA. Id. at
136a-138a."

" Judge Matheson wrote separately to explain that he would have
rejected the corporations’ RFRA claims but remanded for further
consideration of the Greens’ RFRA claims. App., infra, 138a-164a
(Matheson, J., concurring in part and dissenting in part). Judges
Hartz, Gorsuch, and Bacharach filed concurring opinions. Id. at
66a-77a, 77a-94a, 94a-103a.
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5. On remand, the district court entered a prelimi-
nary injunction and stayed further proceedings pend-
ing the government’s determination whether to seek
this Court’s review of the court of appeals’ en banc
decision. 2013 WL 3869832, at *2 (July 19, 2013).°

REASONS FOR GRANTING THE PETITION

In a divided decision, the en banc court of appeals
held that the Religious Freedom Restoration Act of
1993, 42 U.S.C. 2000bb et seq., allows respondent for-
profit corporations to deny employees the health cov-
erage to which they are otherwise entitled by federal
law, based on the religious objections of the individu-
als who own a controlling stake in the corporations.
That unprecedented ruling warrants review by this
Court. The court did not cite (and the government is
not aware of) any other decision of this Court or a
court of appeals that has ever accepted a claim that
RFRA enables a for-profit corporate employer to
exempt itself from generally applicable employment
regulations. See 133 S. Ct. 641, 643 (2012) (Soto-
mayor, J., in chambers) (“This Court has not previous-
ly addressed similar RFRA or free exercise claims
brought by closely held for-profit corporations and
their controlling shareholders alleging that the man-
datory provision of certain employee benefits substan-
tially burdens their exercise of religion.”).

The question presented is one of exceptional im-
portance, as the court of appeals recognized in initially

¥ On September 17, the government filed a notice of appeal from
the district court’s entry of a preliminary injunction. The govern-
ment intends to ask the court of appeals to hold the appeal in
abeyance pending this Court’s consideration of this petition for a
writ of certiorari and, in the event the petition is granted, the
Court’s decision in the case.
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hearing the case en bane. App., infra, 16a. Moreover,
the Third and Sixth Circuits have expressly disagreed
with the decision below, Conestoga Wood Specialties
Corp. v. HHS, No. 13-1144, 2013 WL 3845365 (3d Cir.
July 26, 2013) (Conestoga Wood); Autocam Corp. v.
Sebelius, No. 12-2673, 2013 WL 5182544 (6th Cir.
Sept. 17, 2013) (Autocam), creating an acknowledged
conflict in the courts of appeals that is likely to deepen
soon as more circuits address the question in the
many pending cases presenting it. Finally, the court
of appeals’ decision is incorrect and would transform
RFRA from a shield for individuals and religious
institutions into a sword used to deny employees of
for-profit commercial enterprises the benefits and
protections of generally applicable laws. The petition
for a writ of certiorari should be granted.

A. RFRA Does Not Allow A For-Profit Corporation To
Deny Its Employees The Benefits To Which They Are
Otherwise Entitled By Federal Law

RFRA provides that the federal government “shall
not substantially burden a person’s exercise of reli-
gion” unless application of that burden is “the least
restrictive means of furthering [a] compelling gov-
ernmental interest.” 42 U.S.C. 2000bb-1(a) and (b).
Respondents’ challenge to the contraceptive-coverage
requirement fails to satisfy this statutory standard in
multiple respects. First, the for-profit corporate
respondents are not “person[s] exercis[ing] religion”
within the meaning of RFRA, 42 U.S.C. 2000bb-1(a).
Second, there is no indication that Congress, in enact-
ing RFRA, intended to disregard fundamental tenets
of corporate law that distinguish between the rights
and responsibilities of a corporation and those of its
owners. Third, the particular burden of which re-
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spondents complain is too attenuated to be “substan-
tial[].” Ibid. Finally, even if respondents could sur-
mount those threshold obstacles, their claim would fail
because the contraceptive-coverage requirement is
the least restrictive means of advancing compelling
governmental interests. 42 U.S.C. 2000bb-1(b).

1. The court of appeals erred by deeming the re-
spondent corporations to be “persons” engaged in the
“exercise of religion” within the meaning of RFRA.

a. Congress enacted RFRA to codify this Court’s
free-exercise jurisprudence as it stood before Em-
ployment Division, Department of Human Resources
v. Smith, 494 U.S. 872 (1990). See Gonzales v. O Cen-
tro Espirita Beneficente Uniao do Vegetal, 546 U.S.
418, 424 (2006) (O Centro). Entirely absent from that
pre-Smith jurisprudence is any case affording free-
exercise rights to for-profit corporations.

Under the pre-Smith case law, individuals could
seek exemptions in certain circumstances from gener-
ally applicable regulations that interfered with their
exercise of religion. The two cases cited in RFRA
itself are illustrative. 42 U.S.C. 2000bb(b)(1) (citing
Sherbert v. Verner, 374 U.S. 398 (1963), and Wiscon-
sin v. Yoder, 406 U.S. 205 (1972)). In Sherbert, the
Court held that a state government could not deny
unemployment compensation to an individual who lost
her job because her religious beliefs prevented her
from working on a Saturday. 374 U.S. at 399-410.
And, in Yoder, the Court held that a state government
could not compel Amish parents to send their children
to high school. 406 U.S. at 234-235.

The pre-RFRA case law also allowed churches to
assert free-exercise claims on behalf of their mem-
bers. For example, in Church of the Lukumi Babalu
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Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993), a
church successfully challenged a local ordinance that
made it unlawful for its members to perform the ritual
animal sacrifice that is part of the Santeria religion.
Id. at 531-540, 542-547. Accordingly, when this Court
later applied RFRA in O Centro, supra, it likewise
held that RFRA allowed a religious sect to obtain an
exemption on behalf of its members from a federal law
(the Controlled Substances Act, 21 U.S.C. 801 et seq.)
that prevented them from receiving communion in the
form of a sacramental tea. 546 U.S. at 427-439.

In contrast, no pre-Smith case held—or even sug-
gested—that a for-profit corporation could obtain
exemptions from corporate regulation on the basis of
religion. The two cases on which the court of appeals
relied for the contrary proposition, App., infra, 35a-
36a (citing Braunfeld v. Brown, 366 U.S. 599 (1961),
and United States v. Lee, 455 U.S. 252 (1982)), rejected
free-exercise claims raised by individuals. They are
therefore doubly unsupportive of the proposition the
court of appeals sought to advance.

In Braunfeld, the Court rejected the free-exercise
claim asserted by Orthodox Jewish individuals who
faced criminal prosecution if they sold their goods on
Sundays, even though the Sunday closing law placed
substantial pressure on them “to give up their [Satur-
day] Sabbath observance, a basic tenet of the Ortho-
dox Jewish faith.” 366 U.S. at 602 (plurality opinion).
In Lee, the Court rejected an Amish farmer’s claim
that he had a free-exercise right to be exempted from
the requirement to pay Social Security taxes on behalf
of his employees. 455 U.S. at 256-261.

Lee in fact undermines, rather than supports, the
court of appeals’ analysis. The Court in Lee empha-
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sized that exempting the employer from the obligation
to pay Social Security taxes “operates to impose the
employer’s religious faith on the employees,” 455 U.S.
at 261, who would be denied the benefits to which they
were entitled by federal law if their employer were
exempted. KEven with respect to the individual em-
ployer at issue in Lee, this Court held: “When follow-
ers of a particular sect enter into commercial activity
as a matter of choice, the limits they accept on their
own conduct as a matter of conscience and faith are
not to be superimposed on the statutory schemes
which are binding on others in that activity.” Ibid.

b. Accordingly, when Congress enacted RFRA to
codify pre-Smith free-exercise jurisprudence, it would
have understood that for-profit corporations could not
rely on RFRA to escape generally applicable regula-
tion. The “limitation of RFRA’s applicability to indi-
viduals and non-profit religious organizations is rein-
forced by examining the legislative history of RFRA.”
App., infra, 115a (Briscoe, C.J., concurring in part and
dissenting in part). The committee reports, hearings,
and debates are replete with references to individuals
and religious institutions, but “[e]ntirely absent from
the legislative history * * * is any reference to
for-profit corporations.” Id. at 116a.

The court of appeals understood the relevant statu-
tory inquiry to be whether a for-profit corporation
could be a “person” for purposes of RFRA. App,,
mfra, 24a. The majority resolved that question by
reference to the Dictionary Act, which states that the
term “person” in a federal statute includes corpora-
tions unless “the context indicates otherwise.” Ibid.
(quoting 1 U.S.C. 1). But here, for the reasons just
stated, the context of RFRA does in fact indicate
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otherwise with respect to for-profit corporations.
Even more to the point, the question presented by this
case is whether for-profit corporations are persons
engaged in the “exercise of religion” (42 U.S.C.
2000bb-1(a)) within the meaning of RFRA. The Die-
tionary Act does not answer that question.

Given RFRA’s expressly stated purpose to codify
this Court’s pre-Smith jurisprudence, the proper
statutory inquiry here must be guided by decisions
issued during the “200-year span between the adop-
tion of the First Amendment and RFRA’s passage.”
App., infra, 115a (Briscoe, C.J., concurring in part and
dissenting in part). During that long period, the
Court “consistently treated free exercise rights as
confined to individuals and non-profit religious organ-
izations.” Ibid. Accordingly, there is no “plausible
basis for inferring that Congress intended or could
have anticipated that for-profit corporations would be
covered by RFRA.” Id. at 118a (internal quotation
marks and citation omitted); accord Awutocam, 2013
WL 5182544, at *7-*9.

c. The court of appeals held that the religious be-
liefs of the Greens (which the court imputed to the
corporations) trump the rights of the corporations’
13,000 full-time employees and their family members
to receive the health coverage to which they are enti-
tled by federal law. The majority found it unremark-
able that, under its interpretation of RFRA, for-profit
corporations could obtain religious exemptions that
come “at the expense of their employees.” App., in-
fra, 6la. The majority dismissed that concern by
declaring that “[aJecommodations for religion fre-
quently operate by lifting a burden from the accom-
modated party and placing it elsewhere.” Id. at 60a-



21

6la. Indeed, the majority opined that such burden-
shifting “is RFRA’s basic purpose.” Id. at 61a.

This Court, by contrast, has cautioned that “courts
must take adequate account of the burdens a request-
ed accommodation may impose on nonbeneficiaries.”
Cutter v. Wilkinson, 544 U.S. 709, 720 (2005). That
principle informed this Court’s pre-RFRA interpreta-
tion of religious accommodations in the context of
employment. For example, in Trans World Airlines,
Inc. v. Hardison, 432 U.S. 63 (1977), the Court held
that Title VII of the Civil Rights Act of 1964 (Title
VII), Pub. L. No. 88-352, 78 Stat. 253, does not allow
an employee to obtain a religious accommodation that
would come “at the expense of” other employees or
result in “more than a de minimis cost” to the em-
ployer. 432 U.S. at 81, 84.

The court of appeals noted that some civil rights
statutes have “exemptions for religious employers.”
App., infra, 26a. But such accommodations have nev-
er been extended to for-profit corporations. For ex-
ample, Title VII exempts from its prohibition against
discrimination based on religion “a religious corpora-
tion, association, educational institution, or society
with respect to the employment of individuals of a
particular religion to perform work connected with the
carrying on * * * of its activities.” 42 U.S.C. 2000e-
1(a) (emphasis added); see 42 U.S.C. 12113(d)(1)
(Supp. V 2011) (parallel exemption in Americans with
Disabilities Act of 1990, 42 U.S.C. 12101 et seq.). A
“religious corporation” is a “special class of nonprofit
corporation[]” that is “designed to provide the con-
gregants with an orderly procedural framework in
order for them to freely exercise their religion.” 1A
Fletcher Cyclopedia of the Law of Corporations § 80,
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at 61 (perm. ed., rev. vol. 2010) (emphasis added); see
EEOC v. Townley Eng’g & Mfg. Co., 859 F.2d 610, 619
(9th Cir. 1988) (“hav[ing] no difficulty” in concluding
that “for profit” manufacturer of mining equipment
was ineligible for Title VII exemption notwithstanding
its owners’ religious beliefs), cert. denied, 489 U.S.
1077 (1989).

In Corporation of the Presiding Bishop of the
Church of Jesus Christ of Latter-Day Saints v. Amos,
483 U.S. 327 (1987), the Court rejected the claim that
Title VII'’s religious-employer exemption impermissi-
bly advances religion in violation of the Establishment
Clause. Id. at 334-339. The Court reasoned that, by
expanding the Title VII exemption to reach all of a
religious organization’s non-profit activities, rather
than just its specifically religious activities, Congress
avoided entangling governmental inquiries into
whether particular activities should be categorized as
religious or secular. Id. at 336. The Court explained
that “it is a significant burden on a religious organiza-
tion to require it, on pain of substantial liability, to
predict which of its activities a secular court will con-
sider religious.” Ibid.

The Amos Court emphasized, however, that the
case before it concerned only “the nonprofit activities
of religious employers,” 483 U.S. at 339 (emphasis
added), and the concurring opinions stressed the same
point.” Moreover, the Amos Court’s reasoning, by its

% Amos, 483 U.S. at 340 (Brennan, J., concurring) (“I write sepa-
rately to emphasize that my concurrence in the judgment rests on
the fact that these cases involve a challenge to the application of
§ 702’s categorical exemption to the activities of a nonprofit organ-
ization.”); id. at 349 (O’Connor, J., concurring) (“Because there is a
probability that a nonprofit activity of a religious organization will
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terms, does not extend to for-profit corporations. “As
the Amos Court noted, it is hard to draw a line be-
tween the secular and religious activities of a religious
organization.” University of Great Falls v. NLRB,
278 F.3d 1335, 1344 (D.C. Cir. 2002). By contrast, “it
is relatively straight-forward to distinguish between a
non-profit and a for-profit entity.” Ibid.; accord Spen-
cer v. World Vision, Inc., 633 ¥.3d 723, 734 (9th Cir.)
(O’Scannlain, J., concurring), cert. denied, 132 S. Ct.
96 (2011). Under RFRA, as under pre-existing federal
employment statutes, a corporation’s non-profit or
for-profit status provides an objective means of differ-
entiation that does not require “trolling through a
person’s or institution’s religious beliefs.” University
of Great Falls, 278 F.3d at 1341-1342 (quoting Mitch-
ell v. Helms, 530 U.S. 793, 828 (2000) (plurality opin-
ion)).

For these reasons, the court of appeals erred in
concluding that the respondent “for-profit businesses
focused on selling merchandise to consumers,” App.,
mfra, 108a (Briscoe, C.J., concurring in part and dis-
senting in part), are “persons” engaged in the “exer-
cise of religion” within the meaning of RFRA,
42 U.S.C. 2000bb-1(a).

2. The court of appeals also cited no evidence that
Congress in enacting RFRA would have contemplated
claims that disregard fundamental tenets of American
corporate law. Yet the court of appeals permitted just
such a claim in this case when it attributed the reli-
gious beliefs of the Greens—the individuals who own

itself be involved in the organization’s religious mission, in my view
the objective observer should perceive the Government action as
an accommodation of the exercise of religion rather than as a
Government endorsement of religion.”).
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the corporations—to the corporate entities them-
selves. In particular, the court of appeals declared
that “[t]he corporate plaintiffs believe life begins at
conception,” App., infra, 50a, but supported that pro-
nouncement by citing only the Greens’ belief that
“human life begins when sperm fertilizes an egg.” Id.
at 9a; see id. at 14a. The court of appeals thus con-
flated the corporations with their owners.

As the Third Circuit explained in its decision re-
jecting a for-profit corporation’s RFRA claim, “[i]t is a
fundamental principle that ‘incorporation’s basic pur-
pose is to create a distinct legal entity, with legal
rights, obligations, powers, and privileges different
from those of the natural individuals who created’ the
corporation.” Conestoga Wood, 2013 WL 3845365, at
*7 (quoting Cedric Kushner Promotions, Ltd. v. King,
533 U.S. 158, 163 (2001) (Cedric Kushner)); see Dole
Food Co. v. Patrickson, 538 U.S. 468, 474 (2003). And
it is equally clear that “[o]ne who has created a corpo-
rate arrangement, chosen as a means of carrying out
his business purposes, does not have the choice of
disregarding the corporate entity in order to avoid the
obligations which the statute lays upon it for the pro-
tection of the public.” Schenley Distillers Corp. v.
United States, 326 U.S. 432, 437 (1946).

The court of appeals found it significant that the
corporations in this case are “closely held” and that
their owners are “unanimous” in their religious be-
liefs. App., infra, 42a. But, as this Court’s Cedric
Kushner decision illustrates, the tenet that a corpora-
tion is distinet from its shareholders applies even
when the corporation has only a single shareholder.
That case “focuse[d] upon a person who [was] the
president and sole shareholder of a closely held corpo-
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ration” and rested its holding on the fact that he was
“distinct from the corporation itself, a legally different
entity with different rights and responsibilities due to
its different legal status.” Cedric Kushner, 533 U.S.
at 160, 163.

Federal law does not require the Greens personally
to provide health coverage of any kind to Hobby Lob-
by employees, or to satisfy other legal obligations of
the corporations. Autocam, 2013 WL 5182544, at *5.
The Greens are likewise not personally liable for pay-
ing the employees’ salaries. See generally Domino’s
Pizza, Inc. v. McDonald, 546 U.S. 470, 477 (2006)
(“[T]t is fundamental corporation and agency law—
indeed, it can be said to be the whole purpose of cor-
poration and agency law—that the shareholder and
contracting officer of a corporation has no rights and
is exposed to no liability under the corporation’s con-
tracts.”). Those obligations lie with Hobby Lobby
itself. It is Hobby Lobby that acts as the employing
party; it is Hobby Lobby that sponsors a group health
plan for the more than 13,000 full-time employees of
Hobby Lobby and Mardel (and their family members);
and “it is that health plan which is now obligated by
the Affordable Care Act and resulting regulations to
provide contraceptive coverage.” Grote v. Sebelius,
708 F.3d 850, 857 (7th Cir. 2013) (Rovner, J., dissent-
ing from grant of injunction pending appeal).

The Greens “chose to incorporate and conduct bus-
iness through [corporations], thereby obtaining both
the advantages and disadvantages of the corporate
form.” Conestoga Wood, 2013 WL 3845365, at *8.
They cannot “move freely between corporate and
individual status to gain the advantages and avoid the
disadvantages of the respective forms.” Ibid. (inter-
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nal quotation marks and citation omitted). Indeed,
“the circuits are consistent in holding that ‘an action
to redress injuries to a corporation . . . cannot be
maintained by a stockholder in his own name.””
Canderm Pharmacal, Ltd. v. Elder Pharm., Inc., 862
F.2d 597, 602-603 (6th Cir. 1988) (citation omitted);
see Autocam, 2013 WL 5182544, at *4-*5." The court
of appeals offered no persuasive support for its view
that Congress intended to disregard this long-settled
body of law and permit RFRA claims involving for-
profit corporations based on the religious beliefs of
the corporations’ owners.

3. Respondents’ RFRA claim also fails because the
particular burden about which they complain is too
attenuated to qualify as “substantial” within the
meaning of the statute. 42 U.S.C. 2000bb-1(a); see
App., mnfra, 194a. A group health plan “covers many
medical services, not just contraception.” Grote,
708 F.3d at 865 (Rovner, J., dissenting). The decision
as to which specific “services will be used is left to the
employee and her doctor.” Ibid. “No individual deci-
sion by an employee and her physician—be it to use
contraception, treat an infection, or have a hip re-

0 See also Diva’s Inc. v. City of Bangor, 411 F.3d 30, 35, 42 (1st
Cir. 2005) (dismissing sole shareholder’s First Amendment claim
for lack of standing); The Guides, Ltd. v. Yarmouth Grp. Prop.
Mgmt., Inc., 295 F.3d 1065, 1070, 1071-1073 (10th Cir. 2002) (race
discrimination claim); Smith Setzer & Sons, Inc. v. South Carolina
Procurement Review Pamnel, 20 F.3d 1311, 1317 (4th Cir. 1994)
(Privileges and Immunities Clause claim); Erlich v. Glasner, 418
F.2d 226, 228 (9th Cir. 1969) (finding “nothing in the Civil Rights
Act” that would permit a plaintiff-stockholder to circumvent the
rule that, “even though a stockholder owns all, or practically all, of
the stock in a corporation, such a fact of itself does not authorize
him to sue as an individual”).
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placed—is in any meaningful sense [her employer’s]
decision or action.” Ibid.

The connection to the corporate owners is more at-
tenuated still. The Greens are, “in both law and fact,
separated by multiple steps from both the coverage
that the company health plan provides and from the
decisions that individual employees make in consulta-
tion with their physicians as to what covered services
they will use.” Grote, 708 F.3d at 858 (Rovner, J.,
dissenting). “RFRA does not protect against the
slight burden on religious exercise that arises when
one’s money circuitously flows to support the conduct
of other free-exercise-wielding individuals who hold
religious beliefs that differ from one’s own.” O’Brien
v. HHS, 894 F. Supp. 2d 1149, 1159 (E.D. Mo. 2012),
appeal docketed, No. 12-3357 (8th Cir. Oct. 1, 2012).

4. There would be no basis for exempting the
respondent corporations from the contraceptive-
coverage requirement even if that requirement were
subject to heightened secrutiny under RFRA.
42 U.S.C. 2000bb-1(b). The requirement is justified
by compelling governmental interests and is the least
restrictive means to achieve them.

a. The promotion of public health is unquestiona-
bly a compelling governmental interest. E.g., Mead v.
Holder, 766 F. Supp. 2d 16, 43 (D.D.C.), aff’d sub
nom. Seven-Sky v. Holder, 661 F.3d 1 (D.C. Cir. 2011),
cert. denied, 133 S. Ct. 63 (2012). The preventive-
services requirement furthers that compelling inter-
est by “expanding access to and utilization of recom-
mended preventive services for women.” 78 Fed. Reg.
at 39,887. The primary benefit of the preventive-
services coverage requirement as a general matter is
that such services improve health by “decreas[ing] the
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likelihood or delay[ing] the onset of a targeted disease
or condition.” IOM Report 3; see 75 Fed. Reg. at
41,733. Increased access to FDA-approved contracep-
tive services in particular is a key component of the
measures intended to produce those predicted health
outcomes, as a lack of contraceptive use has proven in
many cases to have negative health consequences for
both women and children. 78 Fed. Reg. at 39,872; see
p.7, supra (discussing IOM’s findings on health bene-
fits of access to contraception).

Closely tied to that interest is the separate compel-
ling interest in assuring that women have equal access
to health-care services. 78 Fed. Reg. at 39,872, 39,8817.
As the Court explained in Roberts v. United States
Jaycees, 468 U.S. 609 (1984), there is a fundamental
“Importance, both to the individual and to society, of
removing the barriers to economic advancement and
political and social integration that have historically
plagued certain disadvantaged groups, including
women.” Id. at 626. Thus, “[a]ssuring women equal
access to * * * goods, privileges, and advantages
clearly furthers compelling state interests.” Ibid. By
including the women’s preventive-services coverage
requirement in the Affordable Care Act, Congress
ensured that the goals and benefits of effective pre-
ventive health care would apply equally to women,
who might otherwise be excluded from such benefits if
their unique health-care needs were not taken into
account. See pp. 5-6, supra (discussing record before
Congress).

The court of appeals gave short shrift to the inter-
ests of the women who would bear the burden of ac-
commodating the Greens’ personal religious beliefs.
The majority declared that “Hobby Lobby and Mardel
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do not prevent employees from using their own money
to purchase the four contraceptives at issue here.”
App., infra, 60a. But Congress enacted the women’s
preventive-services coverage requirement because it
found that women already spend significantly more on
out-of-pocket health-care costs than do men. See pp.
5-6, supra. And Congress specified that recommend-
ed preventive services be covered without cost shar-
ing, in light of evidence showing that such expenses
discouraged use of the services. See ibid. The court
of appeals’ preference for women to pay out of pocket
for these services is directly contrary to Congress’s
views on the matter.

The Act and its preventive-services coverage provi-
sion also advance the compelling interest in ensuring a
“comprehensive insurance system with a variety of
benefits available to all participants.” Lee, 455 U.S. at
258. A system that is comprehensive in its coverage of
recommended preventive-health services, yet subject
to ad hoc opt-outs by employers outside of clearly
drawn categories, “would be almost a contradiction in
terms” and extremely difficult to administer. Ibid.
Indeed, controlling shareholders might have religious
objections to other preventive services (such as im-
munizations), and the court of appeals’ decision opens
the door for them to attempt to exempt their corpora-
tions from other aspects of the preventive-services
coverage requirement as well. App., infra, 128a n.8
(Briscoe, C.d., concurring in part and dissenting in
part); Grote, 708 F.3d at 866 (Rovner, J., dissenting).

b. The court of appeals stated that the interests
advanced by the preventive-services coverage require-
ment cannot be compelling because the requirement
does not apply to all plans. App., infra, 58a. The
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court’s reasoning is incorrect. First, the court noted
that grandfathered plans are not subject to the Act’s
preventive-services coverage requirement. I/bid. The
Act’s grandfathering provision, 42 U.S.C. 18011
(Supp. V 2011); see 45 C.F.R. 147.140, however, does
not effect a permanent exemption; instead, it is transi-
tional in effect (applying to a variety of Act provisions,
not just the preventive-services coverage require-
ment) and is intended to minimize disruption to exist-
ing coverage as the Affordable Care Act is imple-
mented. The compelling nature of an interest is not
diminished merely because the government declines
to make a regulation advancing that interest immedi-
ately effective in order to avoid the disruption doing
so might cause. Cf. Heckler v. Mathews, 465 U.S.
728, 746-748 (1984) (noting that “protection of reason-
able reliance interests is * * * a legitimate gov-
ernmental objective” that Congress may permissibly
advance through phased implementation of regulatory
requirements).

Second, the court of appeals erred as a factual mat-
ter in stating that plans sponsored by employers with
fewer than 50 full-time employees are exempt from
the preventive-services coverage requirement. App.,
mfra, 58a. That requirement applies without regard
to the size of the employer, 42 U.S.C. 300gg-13 (Supp.
V 2011), as the majority appeared to recognize else-
where in its opinion, App., infra, 13a. Accordingly, if
a small employer offers health coverage, its plan must
comply with the preventive-services coverage re-
quirement. (Businesses with fewer than 50 full-time-
equivalent employees are not subject to a different
provision, 26 U.S.C. 4980H (Supp. V 2011), that im-
poses tax liability on certain large employers that fail
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to offer full-time employees (and their dependents)
adequate health coverage. 26 U.S.C. 4980H(c)(2)(A)
(Supp. V 2011).)

Third, the fact that the government has provided
an exemption and accommodations to certain non-
profit religious entities, see p. 8, supra, does not di-
minish its interests in enforcing the contraceptive-
coverage requirement outside those carefully defined
categories. Cf. App., infra, 58a. It would be perverse
to hold that providing a targeted religious exemption
eliminates the government’s compelling interest in the
underlying regulation, thus effectively extending the
same exemption, through RFRA, to anyone else who
wants it. Such a reading of RFRA would discourage
the government from accommodating religion, the
exact opposite of what Congress intended in enacting
RFRA.

It is thus not surprising that the Court in Lee re-
jected the accommodation claim there on the ground
that it would undermine the comprehensive and man-
datory nature of Social Security, 455 U.S. at 258, even
as it emphasized that Congress had provided religion-
based exemptions for self-employed individuals, id. at
260-261. “Confining [the exemption] to the self-
employed provided for a narrow category which was
readily identifiable,” ibid., and Congress’s inclusion of
such an exemption did not undermine the govern-
ment’s interest in enforcing the law outside the ex-
emption’s confines.

c. The court of appeals concluded that, “[e]ven if
the government had stated a compelling interest in
public health or gender equality,” the contraceptive-
coverage requirement was not the least restrictive
means of achieving it. App., infra, 59a. The court
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rested this conclusion exclusively on the ground that
“Hobby Lobby and Mardel ask only to be excused
from covering four contraceptive methods out of twen-
ty, not to be excused from covering contraception
altogether.” Id. at 60a.

Contrary to the majority’s belief, the various forms
of FDA-approved contraceptives are not fungible.
Pharmaceutical companies go through the time and
expense of obtaining FDA approval because different
types of contraceptives serve different needs. And
some forms of contraception are contraindicated for
women with certain medical conditions and risk fac-
tors. IOM Report 105. The Institute thus recom-
mended coverage of all FDA-approved contraceptive
methods. Id. at 10, 104-110. Such comprehensive
coverage ensures that a woman and her physician—
not her employer—will decide which form of contra-
ception is most appropriate for her.

B. The Court Of Appeals’ En Banc Decision Presents A
Question Of Exceptional Importance And Directly
Conflicts With Decisions Of Other Circuits

The court of appeals’ decision presents a question
of exceptional importance concerning asserted RFRA
rights of for-profit corporations, as it recognized in
hearing the case initially en banc. App., infra, 16a.
Although the decision addressed a preliminary injunc-
tion, the court definitively decided the legal questions
at the heart of the case, making it unnecessary to
await further proceedings before granting review. In
addition, the decision below directly conflicts with
subsequent decisions by the Third and Sixth Circuits,
both of which expressly rejected the court of appeals’
reasoning in this case. Conestoga Wood, 2013 WL
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3845365, at *5 n.7; Autocam, 2013 WL 5182544, at *1
& n.1, *7.

In Conestoga Wood, a for-profit corporation and its
controlling shareholders sought to exclude from the
corporation’s group health plan coverage of those
forms of FDA-approved contraceptives that they
believe may prevent the implantation of a fertilized
egg in a woman’s uterus. 2013 WL 3845365 at *2.
Over a dissent, the Third Circuit rejected the corpora-
tion’s claims under RFRA and the Free Exercise
Clause, explaining that the court was “not aware of
any case preceding the commencement of litigation
about the [contraceptive-coverage requirement], in
which a for-profit, secular corporation was itself found
to have free exercise rights.” Id. at *5.

The Third Circuit also rejected the plaintiffs’ invi-
tation to disregard the corporate form and to treat the
closely held corporation as if it were indistinguishable
from its controlling shareholders (the Hahns). The
court explained that “incorporation’s basic purpose is
to create a distinct legal entity, with legal rights, obli-
gations, powers, and privileges different from those of
the natural individuals who created” the corporation.
Conestoga Wood, 2013 WL 3845365, at *7 (quoting
Cedric Kushner, 533 U.S. at 163). The Third Circuit
thus held that, “[a]s the Hahns have decided to utilize
the corporate form, they cannot ‘move freely between
corporate and individual status to gain the advantages
and avoid the disadvantages of the respective forms.””
Id. at *8 (citation omitted).

The Sixth Circuit’s unanimous decision in Autocam
involved a challenge to the contraceptive-coverage
requirement by “for-profit, secular corporations en-
gaged in high-volume manufacturing for the automo-
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tive and medical industries,” and the corporations’
owners. 2013 WL 5182544, at *1. The Sixth Circuit
held that the corporations there were not “person[s]’
capable of ‘religious exercise’ as intended by RFRA.”
Id. at *7. The court explained that Congress’s pur-
pose in enacting RFRA was “to restore Free Exercise
Clause claims of the sort articulated in Sherbert and
Yoder, claims which were fundamentally personal”
and was not “to expand the scope of the Free Exercise
Clause.” Id. at *8. The court reasoned that “[r]eading
the term ‘person’ in the manner suggested by
Autocam would lead to a significant expansion of the
scope of the rights the Free Exercise Clause protect-
ed prior to Smith” because the pre-Smith Court had
“never recognized [free-exercise] rights on behalf of
corporations pursuing secular ends for profit.” Ibid.
(citing App., infra, 115a (Briscoe, C.J., concurring in
part and dissenting in part) and Conestoga Wood, 2013
WL 3845365, at *5)).

The Sixth Circuit also dismissed the RFRA claims
of Autocam’s owners for lack of standing. Awutocam,
2013 WL 5182544, *3-*5. The court explained that
“[ilncorporation’s basic purpose is to create a distinct
legal entity,” and that all of the actions the individual
owners of Autocam take with respect to the company
“are not actions taken in an individual capacity, but as
officers and directors of the corporation.” Id. at *5
(citation omitted). Any harm to the owners “cannot
fairly be classified as a harm distinet from the one
suffered by Autocam.” Ibid. Accordingly, under the
longstanding rule generally barring claims by share-
holders “intended to redress injuries to a corpora-
tion,” the individual owners could not challenge the
contraceptive-coverage requirement. Id. at *3-*5.
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The decision below was issued by the en bane court,
and the Third Circuit declined to hear Conestoga
Wood en bane," so this conflict in the circuits will not
resolve itself. Moreover, comparable RFRA claims
are pending in many other courts, including the Sev-
enth, Eighth, Eleventh, and D.C. Circuits.”? The Sev-
enth Circuit heard oral argument in May, and the D.C.
Circuit has scheduled argument for later in Septem-
ber. See note 12, supra. It is thus likely that the
division in the circuits on the question presented will
deepen in the near future. This Court’s review is
warranted.

I Sur Pet. for Reh’g, Conestoga Wood Specialties Corp. v. Secre-
tary, No. 13-1144 (Aug. 14, 2013).

2 E.g., Korte v. Sebelius, No. 12-3841, and Grote v. Sebelius,
No. 13-1077 (7th Cir. argued May 22, 2013); O’Brien v. HHS,
appeal docketed, No. 12-3357 (8th Cir. Oct 4, 2012); Beckwith Elec.
Co., Inc. v. Secretary of HHS, appeal docketed, No. 13-13879 (11th
Cir. Aug. 28, 2013); Gilard: v. HHS, No. 13-5069 (D.C. Cir.) (ar-
gument scheduled for Sept. 24, 2013).
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CONCLUSION

The petition for a writ of certiorari should be
granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

No. 12-6294

HoBBY LOBBY STORES, INC.; MARDEL, INC.; DAVID
GREEN; BARBARA GREEN; MART GREEN; STEVE GREEN;
DARSEE LETT, PLAINTIFFS-APPELLANTS

.

KATHLEEN SEBELIUS, IN HER OFFICIAL CAPACITY AS
SECRETARY OF THE UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES; UNITED STATES
DEPARTMENT OF HEALTH AND HUMAN SERVICES;
HILDA SOLIS, SECRETARY OF THE UNITED STATES
DEPARTMENT OF LABOR; UNITED STATES DEPARTMENT
OF LABOR; TIMOTHY GEITHNER, SECRETARY OF THE
UNITED STATES
DEPARTMENT OF TREASURY; UNITED STATES DEPART-
MENT OF THE TREASURY, DEFENDANTS-APPELLEES

EMERITUS PROFESSOR OF LAW CHARLES E. RICE;
PROFESSOR OF LAW BRADLEY P. JACOB; TEXAS CENTER
FOR DEFENSE OF LIFE; NATIONAL LEGAL FOUNDATION;

LIBERTY, LIFE AND LAW FOUNDATION; AMERICAN

CENTER FOR LAW AND JUSTICE; BREAST CANCER

PREVENTION INSTITUTE; BIOETHICS DEFENSE FUND;
LIFE LEGAL DEFENSE FOUNDATION; THE RIGHT
REVEREND W. THOMAS FRERKING, OSB; MISSOURI
ROUNDTABLE FOR LIFE; ARCHDIOCESE OF OKLAHOMA
C1TY; EAGLE FORUM; SANFORD C. COATS; SENATOR
DANIEL COATS; SENATOR THAD COCHRAN; SENATOR
MIKE CRAPO; SENATOR CHARLES GRASSLEY; SENATOR
ORRIN G. HATCH, SENATOR; SENATOR JAMES M. INHOFE;
SENATOR MITCH MCCONNELL; SENATOR PAT ROBERTS;

(1a)
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SENATOR RICHARD SHELBY; CONGRESSMAN LAMAR
SMITH; ASSOCIATION OF GOSPEL RESCUE MISSIONS;
PRISON FELLOWSHIP MINISTRIES; ASSOCIATION OF
CHRISTIAN SCHOOLS INTERNATIONAL; NATIONAL
ASSOCIATION OF EVANGELICALS; ETHICS & RELIGIOUS
LIBERTY COMMISSION OF THE SOUTHERN BAPTIST
CONVENTION; INSTITUTIONAL RELIGIOUS FREEDOM
ALLIANCE; CHRISTIAN LEGAL SOCIETY; ASSOCIATION OF
AMERICAN PHYSICIANS & SURGEONS; AMERICAN
ASSOCIATION OF PRO-LIFE OBSTETRICIANS AND
GYNECOLOGISTS; CHRISTIAN MEDICAL ASSOCIATION;
CATHOLIC MEDICAL ASSOCIATION; NATIONAL CATHOLIC
BIOETHICS CENTER; PHYSICIANS FOR LIFE; NATIONAL
ASSOCIATION OF PRO LIFE NURSES; UNITED STATES
JUSTICE FOUNDATION; CONGRESSMAN FRANK WOLF;
STATE OF OKLAHOMA; WYWATCH FAMILY ACTION, INC.;
THE C12 GROUP; PHYSICIANS FOR REPRODUCTIVE
HEALTH; THE AMERICAN COLLEGE OF OBSTETRICIANS
AND GYNECOLOGISTS; THE AMERICAN SOCIETY FOR
EMERGENCY CONTRACEPTION; ASSOCIATION OF RE-
PRODUCTIVE HEALTH PROFESSIONALS; AMERICAN SO-
CIETY FOR REPRODUCTIVE MEDICINE; SOCIETY FOR
ADOLESCENT HEALTH AND MEDICINE; AMERICAN
MEDICAL WOMEN’S ASSOCIATION; NATIONAL ASSOCIA-
TION OF NURSE PRACTITIONERS IN WOMEN’S HEALTH;
JAMES TRUSSELL; SUSAN F. WooD; DON DOWNING;
KATHLEEN BESINQUE; AMERICANS UNITED FOR SEPA-
RATION OF CHURCH AND STATE; UNION FOR REFORM
JUDAISM; CENTRAL CONFERENCE OF AMERICAN RABBIS;
WOMEN OF REFORM JUDAISM; HINDU AMERICAN
FOUNDATION; NATIONAL WOMEN’S LAW CENTER;
AMERICAN ASSOCIATION OF UNIVERSITY WOMEN;
AMERICAN FEDERATION OF STATE, COUNTY AND
MUNICIPAL EMPLOYEES (AFSCME); BLACK WOMEN’S
HEALTH IMPERATIVE; BOULDER NOW; COLORADO OR-
GANIZATION FOR LATINA OPPORTUNITY AND REPRODUC-
TIVE RIGHTS (COLOR); GENDER IMPACTS POLICY, A
PROJECT OF THE CENTER OF SOUTHWEST CULTURE;
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IBIS REPRODUCTIVE HEALTH; LAW STUDENTS FOR
REPRODUCTIVE JUSTICE; MERGERWATCH; NARAL
PRO-CHOICE AMERICA; NARAL PrRO-CHOICE
CoLORADO; NARAL PRO-CHOICE WYOMING; NATIONAL
ORGANIZATION FOR WOMEN FOUNDATION; NATIONAL
ORGANIZATION FOR WOMEN-SANTA FE CHAPTER (SANTA
FE NOW); NATIONAL PARTNERSHIP FOR WOMEN AND
FAMILIES; NEW MEXICO-NATIONAL ORGANIZATION FOR
WOMEN (NMNOW); PLANNED PARENTHOOD OF
ARKANSAS & EASTERN OKLAHOMA, INC., D/B/A PLANNED
PARENTHOOD OF HEARTLAND-OKLAHOMA; PLANNED
PARENTHOOD ASSOCIATION OF UTAH; PLANNED
PARENTHOOD OF KANSAS & MID-MISSOURI; PLANNED
PARENTHOOD OF THE ROCKY MOUNTAINS, INC.; POPU-
LATION CONNECTION; RAISING WOMEN’S VOICES FOR
THE HEALTH CARE WE NEED; SERVICE EMPLOYEES
INTERNATIONAL UNION; SOUTHWEST WOMEN’S LAW
CENTER; UTAH HEALTH POLICY PROJECT; CENTER FOR
REPRODUCTIVE RIGHTS; AMERICAN PUBLIC HEALTH
ASSOCIATION; GUTTMACHER INSTITUTE; NATIONAL
FAMILY PLANNING & REPRODUCTIVE HEALTH ASSOCIA-
TION; NATIONAL LATINA INSTITUTE FOR REPRODUCTIVE
HEALTH; NATIONAL WOMEN’S HEALTH NETWORK; R.
ALTA CHARO, PROFESSOR; REPRODUCTIVE HEALTH
TECHNOLOGIES PROJECT; AMERICAN CIVIL LIBERTIES
UNION; AMERICAN CIVIL LIBERTIES UNION OF OKLA-
HOMA; ANTI-DEFAMATION LEAGUE; CATHOLICS FOR
CHOICE; HADASSAH, THE WOMEN’S ZIONIST ORGANIZA-
TION OF AMERICA, INC.; INTERFAITH ALLIANCE FOUN-
DATION; NATIONAL COALITION OF AMERICAN NUNS;
NATIONAL COUNCIL OF JEWISH WOMEN; RELIGIOUS
COALITION FOR REPRODUCTIVE CHOICE; UNITARIAN
UNIVERSALIST ASSOCIATION; UNITARIAN
UNIVERSALIST WOMEN’S FEDERATION; NATIONAL
HEALTH LAW PROGRAM; MEXICAN AMERICAN LEGAL
DEFENSE AND EDUCATIONAL FUND, INC.; ASIAN
PACIFIC AMERICAN LEGAL CENTER; FORWARD To-
GETHER; NATIONAL HISPANIC MEDICAL ASSOCIATION;

)
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IPAS; SEXUALITY INFORMATION AND EDUCATIONAL
CoOUNCIL OF THE U.S.; CAMPAIGN TO END AIDS; HIV
LAW PROJECT; NATIONAL WOMEN AND AIDS COLLEC-
TIVE; HOUSING WORKS, AMICI CURIAE

APPEAL FROM THE UNITED STATES DISTRICT
COURT FOR THE WESTERN DISTRICT OF
OKLAHOMA
(D.C. No. 5:12-CV-01000-HE)

[Filed: June 27, 2013]

% b & & %

Before: BRISCOE, Chief Judge, KELLY, LUCERO,
HARTZ, TYMKOVICH, GORSUCH, MATHESON, and BACH-
ARACH, Circuit Judges.”

TYMKOVICH, Circuit Judge.

This case requires us to determine whether the Re-
ligious Freedom Restoration Act and the Free Exer-
cise Clause protect the plaintiffs—two companies and
their owners who run their businesses to reflect their
religious values. The companies are Hobby Lobby, a
craft store chain, and Mardel, a Christian bookstore
chain. Their owners, the Greens, run both companies
as closely held family businesses and operate them
according to a set of Christian principles. They con-
tend regulations implementing the 2010 Patient Pro-

The Honorable Jerome A. Holmes is recused in this matter.
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tection and Affordable Care Act force them to violate
their sincerely held religious beliefs. In particular,
the plaintiffs brought an action challenging a regula-
tion that requires them, beginning July 1, 2013, to pro-
vide certain contraceptive services as a part of their
employer-sponsored health care plan. Among these
services are drugs and devices that the plaintiffs
believe to be abortifacients, the use of which is con-
trary to their faith.

We hold that Hobby Lobby and Mardel are entitled
to bring claims under RFRA, have established a
likelihood of success that their rights under this
statute are substantially burdened by the
contraceptive-coverage requirement, and have estab-
lished an irreparable harm. But we remand the case
to the district court for further proceedings on two of
the remaining factors governing the grant or denial of
a preliminary injunction.

More specifically, the court rules as follows:

As to jurisdictional matters, the court unanimously
holds that Hobby Lobby and Mardel have Article 111
standing to sue and that the Anti-Injunction Act does
not apply to this case. Three judges (Kelly, Tymko-
vich, and Gorsuch, JJ.) would also find that the Anti-
Injunction Act is not jurisdictional and the government
has forfeited reliance on this statute. These three
judges would also hold that the Greens have standing
to bring RFRA and Free Exercise claims and that a
preliminary injunction should be granted on their
RFRA claim. A fourth judge (Matheson, J.) would
hold that the Greens have standing and would remand
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for further consideration of their request for a prelim-
inary injunction on their RFRA claim.

Concerning the merits, a majority of five judges
(Kelly, Hartz, Tymkovich, Gorsuch, and Bacharach,
JJ.) holds that the district court erred in concluding
Hobby Lobby and Mardel had not demonstrated a
likelihood of success on their RFRA claim. Three
judges (Briscoe, C.J., and Lucero and Matheson, JJ.)
disagree and would affirm the district court on this
question.

A majority of five judges (Kelly, Hartz, Tymkovich,
Gorsuch, and Bacharach, JJ.) further holds that Hobby
Lobby and Mardel satisfy the irreparable harm prong
of the preliminary injunction standard. A four-judge
plurality (Kelly, Hartz, Tymkovich, Gorsuch, JJ.)
would resolve the other two preliminary injunction
factors (balance of equities and public interest) in
Hobby Lobby and Mardel’s favor and remand with
instructions to enter a preliminary injunction, but the
court lacks a majority to do so. Instead, the court
remands to the district court for further evaluation of
the two remaining preliminary injunction factors.'

1" The en bane court joins as follows:

(1) All judges join Part III; (2) Judges Kelly, Hartz, Tymkovich,
Gorsuch, and Bacharach join Parts I, II, I1I, IV, and V; (3) Judges
Kelly, Hartz, Tymkovich, and Gorsuch join Part VI in full, and
Judge Bacharach joins as to Section VI(B)(1) only; (4) Judge Hartz
separately concurs; (5) Judge Gorsuch separately concurs, joined
by Judges Kelly and Tymkovich; (6) Judge Bacharach concurs in
part; (7) Chief Judge Briscoe concurs and dissents in part, joined
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One judge (Matheson, J.) reaches the merits of the
plaintiffs’ constitutional claim under the Free Exercise
Clause, concluding that it does not entitle the plaintiffs
to preliminary injunctive relief.?

Accordingly, for the reasons set forth below and
exercising jurisdiction under 28 U.S.C. § 1292(a)(1), we
reverse the district court’s denial of the plaintiffs’
motion for a preliminary injunction and remand with
instructions that the distriect court address the re-
maining two preliminary injunction factors and then
assess whether to grant or deny the plaintiffs’ motion.

I. Background & Procedural History
A. The Plaintiffs

The plaintiffs in this case are David and Barbara
Green, their three children (Steve Green, Mart Green,
and Darsee Lett), and the businesses they collectively
own and operate: Hobby Lobby Stores, Ine. and
Mardel, Inc. David Green is the founder of Hobby
Lobby, an arts and crafts chain with over 500 stores
and about 13,000 full-time employees. Hobby Lobby
is a closely held family business organized as an

by Judge Lucero; and (8) Judge Matheson concurs and dissents in
part.

?  Because the district court will be reviewing the RFRA claim,

the majority declines at this stage to reach the constitutional
question of whether Hobby Lobby and Mardel are likely to succeed
on their Free Exercise claim. See, e.g., Lyng v. Nw. Indian
Cemetery Protective Ass'n, 485 U.S. 439, 445 (1988) (“A fundamen-
tal and longstanding principle of judicial restraint requires that
courts avoid reaching constitutional questions in advance of the
necessity of deciding them.”).
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S-corp. Steve Green is president of Hobby Lobby,
and his siblings occupy various positions on the Hobby
Lobby board. Mart Green is the founder and CEO of
Mardel, an affiliated chain of thirty-five Christian
bookstores with just under 400 employees, also run on
a for-profit basis.

As owners and operators of both Hobby Lobby and
Mardel, the Greens have organized their businesses
with express religious principles in mind. For exam-
ple, Hobby Lobby’s statement of purpose recites the
Greens’ commitment to “[h]onoring the Lord in all we
do by operating the company in a manner consistent
with Biblical principles.” JA 22-23a. Similarly,
Mardel, which sells exclusively Christian books and
materials, describes itself as “a faith-based company
dedicated to renewing minds and transforming lives
through the products we sell and the ministries we
support.” JA 25a.

Furthermore, the Greens allow their faith to guide
business decisions for both companies. For example,
Hobby Lobby and Mardel stores are not open on Sun-
days; Hobby Lobby buys hundreds of full-page news-
paper ads inviting people to “know Jesus as Lord and
Savior,” JA 24a; and Hobby Lobby refuses to engage
in business activities that facilitate or promote alcohol
use.

The Greens operate Hobby Lobby and Mardel
through a management trust (of which each Green is a
trustee), and that trust is likewise governed by reli-
gious principles. The trust exists “to honor God with
all that has been entrusted” to the Greens and to “use
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the Green family assets to create, support, and lever-
age the efforts of Christian ministries.” JA 21a.
The trustees must sign “a Trust Commitment,” which
among other things requires them to affirm the Green
family statement of faith and to “regularly seek to
maintain a close intimate walk with the Lord Jesus
Christ by regularly investing time in His Word and
prayer.” Id.

As is particularly relevant to this case, one aspect of
the Greens’ religious commitment is a belief that hu-
man life begins when sperm fertilizes an egg. In ad-
dition, the Greens believe it is immoral for them to
facilitate any act that causes the death of a human
embryo.

B. The Contraceptive-Coverage Requirement

Under the Patient Protection and Affordable Care
Act (ACA), employment-based group health plans
covered by the Employee Retirement Income Security
Act (ERISA) must provide certain types of preventive
health services. See 42 U.S.C. § 300gg-13; 29 U.S.C.
§ 1185d. One provision mandates coverage, without
cost-sharing by plan participants or beneficiaries, of
“preventive care and screenings” for women “as pro-
vided for in comprehensive guidelines supported by
the Health Resources and Services Administration
[HRSAL” 42 U.S.C. § 300gg-13(a)(4). HRSA is an
agency within the Department of Health and Human
Services (HHS).

When the ACA was enacted, there were no HRSA
guidelines related to preventive care and sereening for
women. As a result, HHS asked the Institute of
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Medicine (an arm of the National Academy of Scienc-
es) to develop recommendations to help implement
these requirements. In response, the Institute issued
a report recommending, among other things, that the
guidelines require coverage for “‘[a]ll Food and Drug
Administration [FDA] approved contraceptive meth-
ods, sterilization procedures, and patient education
and counseling for all women with reproductive capac-
ity,” as prescribed by a provider.” 77 Fed. Reg. 8725,
8725 (Feb. 15, 2012).

HRSA and HHS adopted this recommendation,
meaning that employment-based group health plans
covered by ERISA now must include FDA-approved
contraceptive methods. @ The FDA has approved
twenty such methods, ranging from oral contracep-
tives to surgical sterilization. Four of the twenty
approved methods—two types of intrauterine devices
(IUDs) and the emergency contraceptives commonly
known as Plan B and Ella—can function by preventing
the implantation of a fertilized egg. The remaining
methods function by preventing fertilization.?

3 There is an ongoing medical debate as to whether some of the

contraceptive methods relevant to this case act by preventing im-
plantation or fertilization. Compare, e.g., Physicians for Repro-
ductive Health et al. Amicus Br. at 12-13, with Ass’n of Am. Physi-
cians & Surgeons et al. Amicus Br. at 12 & n.21. This is relevant
because Hobby Lobby and Mardel object to forms of contraception
that prevent uterine implantation, but they do not object to those
that prevent conception. For purposes of this appeal, however,
there is no material dispute. Both the government and the medi-
cal amici supporting the government concede that at least some of
the contraceptive methods to which the plaintiffs object have the
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C. Exemptions from the Contraceptive-Coverage
Requirement

A number of entities are partially or fully exempted
from the contraceptive-coverage requirement.

First, HHS “may establish exemptions” for “group
health plans established or maintained by religious
employers and health insurance coverage provided
in connection with group health plans established
or maintained by religious employers with respect to
any requirement to cover -contraceptive services

745 C.F.R. § 147.130(a)(1)(iv)(A).

HHS regulations currently define a “religious em-
ployer” as an organization that: (1) has the inculca-
tion of religious values as its purpose; (2) primarily
employs persons who share its religious tenets; (3) pri-
marily serves persons who share its religious tenets;
and (4) is a non-profit organization described in a pro-
vision of the Internal Revenue Code that refers to

potential to prevent uterine implantation. See, e.g., Aple. Br. at 9
n.6 (noting that one of the three ways emergency contraceptive
pills function is by “inhibiting implantation” (quoting 62 Fed. Reg.
8610, 8611 (Feb. 25, 1997))); Physicians for Reproductive Health et
al. Amicus Br. at 16 (noting that some studies suggest the copper
present in IUDs “can also alter molecules present in the endome-
trial lining,” which causes “alteration of the endometrial lining
[that] prevents . . . implantation” (emphasis added)). Some
of our colleagues suggest this debate extends only to intrauterine
devices, not Plan B and Ella. See Briscoe Op. at 3. Whatever the
merits of this argument, we need not wade into scientific waters
here, given the above-noted agreement that some of the challenged
devices function in a manner that Hobby Lobby and Mardel find
morally problematic.
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churches, their integrated auxiliaries, conventions or
associations of churches, and to the exclusively reli-
gious activities of any religious order. See 45 C.F.R.
§ 147.130(a)(1){v)(B).

This definition of religious employer might change,
however, as the federal agencies responsible for im-
plementing the preventive services portion of the ACA
have proposed a new rule that would eliminate the first
three requirements above and clarify that the exemp-
tion is available to all non-profit organizations falling
within the scope of a certain Internal Revenue Code
provision. See 78 Fed. Reg. 8456, 8461 (Feb. 6, 2013).

Second, the government has proposed an accommo-
dation for certain other non-profit organizations, in-
cluding religious institutions of higher education, that
have maintained religious objections to contraceptive
coverage yet will not fall within the amended definition
of a religious employer. Many of these organizations
are currently subject to a temporary “safe harbor”
provision that temporarily exempts them from having
to cover contraceptive services. The government has
proposed to route the contraceptive coverage for these
organizations through a middleman insurer or insur-
ance plan administrator, allowing the organizations to
avoid directly providing contraceptive coverage. See
1d. at 8458-68.

Third, if a business does not make certain signifi-
cant changes to its health plans after the ACA’s effec-
tive date, those plans are considered “grandfathered”
and are exempt from the contraceptive-coverage re-
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quirement. See 42 U.S.C. § 18011(a)(2). Grandfa-
thered plans may remain so indefinitely.

Fourth, businesses with fewer than fifty employees
are not required to participate in employer-sponsored
health plans. See, e.g., 26 U.S.C. § 4980H. To the
extent these businesses do not offer a health plan, they
do not have to comply with any aspect of the shared
responsibility health coverage requirements, including
the contraceptive-coverage requirement. At the
same time, the government asserts that if an otherwise
exempt small business offers a health plan, it must
comply with the contraceptive-coverage requirement.
See Aple. Br. at 39 (citing 42 U.S.C. § 300gg-13).

Relying on information released by the White
House and HHS, the plaintiffs estimate that at least 50
million people, and perhaps over a 100 million, are
covered by exempt health plans. JA 80a. The gov-
ernment argues that the number of grandfathered
health plans will decline over time, that grandfathered
plans may already cover the objected-to contracep-
tives, and that financial incentives exist to push small
businesses into the health insurance market, in which
case they would have to comply with the contraceptive-
coverage requirement. At the same time, the gov-
ernment has not offered contrary estimates of indi-
viduals covered by exempt health plans.

No exemption, proposed or otherwise, would extend
to for-profit organizations like Hobby Lobby or
Mardel. And the various government agencies re-
sponsible for implementing the exceptions to the
contraceptive-coverage requirement have announced
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that no proposed exemption will extend to for-profit
entities under any circumstances because of what the
government considers an important distinetion, dis-
cussed further below, between for-profit and
non-profit status.

D. The Expected Effect of the Contraceptive-
Coverage Requirement

The Greens run the Hobby Lobby health plan, a
self-insured plan, which provides insurance to both
Hobby Lobby and Mardel employees. Hobby Lobby
and Mardel cannot qualify for the “grandfathered”
status exemption because they elected not to maintain
grandfathered status prior to the date that the
contraceptive-coverage requirement was proposed.

Nevertheless, the Greens object to providing cov-
erage for any FDA-approved contraceptives that
would prevent implantation of a fertilized egg. Be-
cause the Greens believe that human life begins at
conception, they also believe that they would be facili-
tating harms against human beings if the Hobby Lob-
by health plan provided coverage for the four
FDA-approved contraceptive methods that prevent
uterine implantation (Ella, Plan B, and the two IUDs).
The government does not dispute the sincerity of this
belief.

The Greens present no objection to providing cov-
erage for the sixteen remaining contraceptive meth-
ods. In other words, the Greens are willing to cover,
without cost-sharing, the majority of FDA-approved
contraceptive methods, from the original birth control
pill to surgical sterilization. But if Hobby Lobby or
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Mardel employees wish to obtain Ella, Plan B, or
IUDs, the Greens object to being forced to provide
such coverage.

According to the plaintiffs, the corporations’ dead-
line to comply with the contraceptive-coverage re-
quirement is July 1, 2013. If the Hobby Lobby health
plan does not cover all twenty contraceptive methods
by that date, the businesses will be exposed to imme-
diate tax penalties, potential regulatory action, and
possible private lawsuits. See, e.g., 26 U.S.C.
§§ 4980D, 4980H; 29 U.S.C. §§ 1132, 1185d.

The most immediate consequence for Hobby Lobby
and Mardel would come in the form of regulatory tax-
es: $100 per day for each “individual to whom such
failure relates.” 26 U.S.C. § 4980D(b)(1). The
plaintiffs assert that because more than 13,000 indi-
viduals are insured under the Hobby Lobby plan
(which includes Mardel), this fine would total at least
$1.3 million per day, or almost $475 million per year.
This assumes that “individual” means each individual
insured under Hobby Lobby’s plan. If the corpora-
tions instead drop employee health insurance alto-
gether, they will face penalties of $26 million per year.
See id. § 4980H.

E. Procedural History

The plaintiffs filed suit on September 12, 2012,
challenging the contraceptive-coverage requirement
under RFRA, the Free Exercise Clause of the First
Amendment, and the Administrative Procedure Act.
The plaintiffs simultaneously moved for a preliminary
injunction on the basis of their RFRA and Free Exer-
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cise claims. The district court denied that motion.
See Hobby Lobby Stores, Inc. v. Sebelius, 870 F. Supp.
2d 1278 (W.D. Okla. 2012).

The plaintiffs then appealed the denial of the pre-
liminary injunction and moved for injunctive relief
pending appeal. A two-judge panel denied relief
pending appeal, adopting substantially the same rea-
soning as the district court. See Hobby Lobby Stores,
Inc. v. Sebelius, No. 12-6294, 2012 WL 6930302 (10th
Cir. Dec. 20, 2012). The plaintiffs then sought emer-
gency relief under the All Writs Act from the Supreme
Court, which also denied relief. See Hobby Lobby
Stores, Inc. v. Sebelius, 133 S. Ct. 641 (2012) (Soto-
mayor, J., in chambers).

The plaintiffs subsequently moved for initial en
bane consideration of this appeal, citing the exception-
al importance of the questions presented. We
granted that motion. And given Hobby Lobby
and Mardel’s July 1 deadline for complying with the
contraceptive-coverage requirement, we granted the
plaintiffs’ motion to expedite consideration of this
appeal.

II. The Religious Freedom Restoration Act

Hobby Lobby and Mardel’s central claims here
arise under the Religious Freedom Restoration Act.
A plaintiff makes a prima facie case under RFRA by
showing that the government substantially burdens a
sincere religious exercise. Kikumura v. Hurley, 242
F.3d 950, 960 (10th Cir. 2001). The burden then shifts
to the government to show that the “compelling inter-
est test is satisfied through application of the chal-
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lenged law ‘to the person’—the particular claimant
whose sincere exercise of religion is being substantial-
ly burdened.” Gonzales v. O Centro Espirita Bene-
ficente Uniao do Vegetal, 546 U.S. 418, 420 (2006)
(quoting 42 U.S.C. § 2000bb-1(b)). This burden-
shifting approach applies even at the preliminary in-
junction stage. Id. at 429.

The principal questions we must resolve here in-
clude: (1) whether Hobby Lobby and Mardel are
“persons” exercising religion for purposes of RFRA;
(2) if so, whether the corporations’ religious exercise is
substantially burdened; and (3) if there is a substantial
burden, whether the government can demonstrate a
narrowly tailored compelling government interest.

III. Subject-Matter Jurisdiction

Before turning to the preliminary injunction stan-
dard, we must resolve two issues that bear on
our subject-matter jurisdiction—standing and the
Anti-Injunction Act.

A. Standing

We begin by examining whether Hobby Lobby and
Mardel have standing to sue in federal court. Article
III of the Constitution limits federal judicial power to
“Cases” and “Controversies.” A party that cannot
present a case or controversy within the meaning of
Article IIT does not have standing to sue in federal
court. And whenever standing is unclear, we must
consider it sua sponte to ensure there is an Article I11
case or controversy before us. See New FEng.
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Health Care Emp. Pension Fund v. Woodruff, 512
F.3d 1283, 1288 (10th Cir. 2008).

Under the familiar three-part test for establishing
Article IIT standing, a plaintiff must show an injury
that is “[1] concrete, particularized, and actual or im-
minent; [2] fairly traceable to the challenged action;
and [3] redressable by a favorable ruling.” Clapper v.
Ammesty Int’l USA, 133 S. Ct. 1138, 1147 (2013) (inter-
nal quotation marks omitted).

We conclude that Hobby Lobby and Mardel have
Article III standing. Both companies face an immi-
nent loss of money, traceable to the contraceptive-
coverage requirement. Both would receive redress if
a court holds the contraceptive-coverage requirement
unenforceable as to them. Both therefore have Arti-
cle III standing.*

B. The Anti-Injunction Act

A second possible impediment to our subject-matter
jurisdiction is the Anti-Injunction Act (AIA). See 26
U.S.C. § 7421. Although the plaintiffs and the gov-
ernment agree that the AIA does not apply here,

4 The plaintiffs also contend that the Greens, as owners of Hob-

by Lobby and Mardel, have standing in their own right to bring the
claims at issue here. But there is no dispute that relief as to
Hobby Lobby and Mardel would satisfy the Greens. Because we
conclude RFRA protects Hobby Lobby and Mardel, the majority
opinion does not reach whether the Greens may likewise bring
RFRA claims based on regulations applying to the companies they
own. Four judges would nonetheless conclude the Greens have
standing and write separately on this question. See Gorsuch Op.
(joined by Kelly and Tymkovich, JJ.), infra; Matheson Op., infra.
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“subject-matter jurisdiction, because it involves a
court’s power to hear a case, can never be forfeited or
waived.” Arbaugh v. Y&H Corp., 546 U.S. 500, 514
(2006) (internal quotation marks omitted). We there-
fore have an independent duty to determine whether
the AIA strips us of subject-matter jurisdiction. Id.

The AIA dictates, with statutory exceptions inap-
plicable to this case, that “no suit for the purpose of
restraining the assessment or collection of any tax
shall be maintained in any court by any person,
whether or not such person is the person against whom
such tax was assessed.” 26 U.S.C. § 7421(a). As the
Supreme Court recently noted, the AIA “protects the
Government’s ability to collect a consistent stream of
revenue, by barring litigation to enjoin or otherwise
obstruct the collection of taxes.” NFIB v. Sebelius,
132 S. Ct. 2566, 2582 (2012).

In this case, the corporations’ challenge relates to
the government’s authority under 26 U.S.C. § 4980D,
which imposes a “tax” on any employer that does not
meet the ACA’s health insurance requirements, in-
cluding the contraceptive-coverage requirement. Id.
§ 4980D(a). As noted above, the “tax” is set at $100
“for each day in the noncompliance period with respect
to each individual to whom such failure relates.” Id.
§ 4980D(b)(1). If an employer fails to provide health
insurance, the employer is subject to a tax under
§ 4980H. And, as the Supreme Court recently in-
structed, when Congress uses the term “tax,” it is a
strong indication that Congress intends the AIA to
apply. NFIB, 132 S. Ct. at 2582 (2012).
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Still, the ATA does not apply to every lawsuit “tan-
gentially related to taxes,” Cohen v. United States, 650
F.3d 717, 727 (D.C. Cir. 2011) (en banc), and the cor-
porations’ suit is not challenging the IRS’s ability to
collect taxes. Rather, they seek to enjoin the en-
forcement of one HHS regulation, 45 C.F.R. § 147.130,
which requires Hobby Lobby and Mardel to provide
their employees with health plans that include “pre-
ventive care . . . provided for in [the] . . .
[HRSA] guidelines,” id. § 147.130(a)(1)(iv), which in
turn “require coverage, without cost sharing, for ‘[a]ll
[FDA-Japproved contraceptive methods,”” 77 Fed.
Reg. at 8726 (Feb. 15, 2012). In other words, Hobby
Lobby and Mardel are not seeking to enjoin the collec-
tion of taxes or the execution of any IRS regulation;
they are seeking to enjoin the enforcement, by what-
ever method, of one HHS regulation that they claim
violates their RFRA rights.

Indeed, a regulatory tax is just one of many collat-
eral consequences that can result from a failure to
comply with the contraceptive-coverage requirement.
See, e.g., 29 U.S.C. § 1132(a)(5) (authorizing the Sec-
retary of Labor to enforce the contraceptive-coverage
requirement against non-compliant insurers); 42
U.S.C. § 300gg-22(a)(2) (authorizing the Secretary of
HHS to exact penalties against non-compliant insurers
in states where the state government does not enforce
the health insurance requirements).

And just as the AIA does not apply to any suit
against the individual mandate, which is enforced by
the IRS, see NFIB, 132 S. Ct. at 2584, so too does the
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ATA not apply to any suit against the contraceptive-
coverage requirement, even though it also may be en-
forced by the IRS. The statutory scheme makes clear
that the tax at issue here is no more than a penalty
for violating regulations related to health care and
employer-provided insurance, see, e.g., 42 U.S.C.
§ 300gg-22(b)(2)(C)(i) (calculating the maximum “pen-
alty” that the Secretary of HHS can impose on non-
compliant insurers in the same way that 26 U.S.C.
§ 4980D(b)(1) calculates the “tax” for non-compliant
employers, namely “$100 for each day for each indi-
vidual with respect to which such a failure occurs”),
and the ATA does not apply to “the exaction of a purely
regulatory tax,” Robertson v. United States, 582 F.2d
1126, 1127 (7th Cir. 1978).

Both sides agree that the AIA should not apply for
essentially these same reasons. We are convinced by

this reasoning and proceed to resolve the merits of the
RFRA claim.

IV. Preliminary Injunction Standard

As noted above, the district court denied Hobby
Lobby and Mardel’s request for preliminary injunctive
relief. We review the denial of a preliminary injunec-
tion for abuse of discretion. Laittle v. Jones, 607 F.3d
1245, 1250 (10th Cir. 2010). A district court abuses its
discretion by denying a preliminary injunction based
on an error of law. Westar Energy, Inc. v. Lake, 552
F.3d 1215, 1224 (10th Cir. 2009).

Under the traditional four-prong test for a prelimi-
nary injunction, the party moving for an injunction
must show: (1) a likelihood of success on the merits;



22a

(2) a likely threat of irreparable harm to the movant;
(3) the harm alleged by the movant outweighs any
harm to the non-moving party; and (4) an injunction is
in the public interest. See, e.g., Winter v. NRDC, 555
U.S. 7, 20 (2008).

Hobby Lobby and Mardel urge that we apply a re-
laxed standard under which it can meet its burden for
a preliminary injunction by showing the second, third,
and fourth factors “tip strongly in [its] favor,” and
then satisfy the first factor “by showing that questions
going to the merits are so serious, substantial, diffi-
cult, and doubtful as to make the issue ripe for litiga-
tion and deserving of more deliberate investigation.”
Okla. ex rel. Okla. Tax Comm’™n v. Int’'l Registration
Plan, Inc., 455 F.3d 1107, 1113 (10th Cir. 2006). But
we need not resolve whether this relaxed standard
would apply here, given that a majority of the court
holds that Hobby Lobby and Mardel have satisfied the
likelihood-of-success prong under the traditional stan-
dard.

The district court ruled that the corporations failed
the likelihood-of-success element because even closely
held family businesses like Hobby Lobby and Mardel
are not protected by RFRA.

We disagree with this conclusion and determine
that the contraceptive-coverage requirement substan-
tially burdens Hobby Lobby and Mardel’s rights under
RFRA. And at this stage, the government has not
shown a narrowly tailored compelling interest to jus-
tify this burden.
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A. Hobby Lobby and Mardel Are “Persons Exercis-
ing Religion” Under RFRA

RFRA provides, as a general rule, that the “Gov-
ernment shall not substantially burden a person’s
exercise of religion.” 42 U.S.C. § 2000bb-1(a) (em-
phasis added). The parties dispute whether for-profit
corporations, such as Hobby Lobby and Mardel, are
persons exercising religion for purposes of RFRA.
We thus turn to the question of whether Hobby Lobby,
as a family owned business furthering its religious
mission, and Mardel, as a Christian bookstore, can
take advantage of RFRA’s protections.

The government makes two arguments for why this
is not the case. First, it cites to civil rights statutes
and labor laws that create an exemption for religious
organizations. It then references case law suggesting
that non-profit status is an objective criterion for de-
termining whether an entity is a religious organization
for purposes of these civil rights statutes and labor
laws. The government therefore argues that, as a
matter of statutory interpretation, RFRA should be
read to carry forward the supposedly preexisting dis-
tinction between non-profit, religious corporations and
for-profit, secular corporations. Second, the govern-
ment asserts that the for-profit/non-profit distinction
is rooted in the Free Exercise Clause. It suggests
Congress did not intend RFRA to expand the scope of
the Free Exercise Clause. The government therefore
concludes RFRA does not extend to for-profit corpo-
rations.
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We reject both of these arguments. First, we hold
as a matter of statutory interpretation that Congress
did not exclude for-profit corporations from RFRA’s
protections.  Such corporations can be “persons”
exercising religion for purposes of the statute.” Sec-
ond, as a matter of constitutional law, Free Exercise
rights may extend to some for-profit organizations.

1. Statutory Interpretation
a. The Dictionary Act

We begin with the statutory text. RFRA contaings
no special definition of “person.” Thus, our first
resource in determining what Congress meant by
“person” in RFRA is the Dictionary Act, which in-
structs: “In determining the meaning of any Act of
Congress, unless the context indicates otherwise
* % % the word[ ] ‘person’” . . . include[s]
corporations, companies, associations, firms, partner-
ships, societies, and joint stock companies, as well as
individuals.” 1 U.S.C. § 1. Thus, we could end the
matter here since the plain language of the text en-
compasses “corporations,” including ones like Hobby
Lobby and Mardel.

> We recognize there is at least tentative disagreement among

the courts of appeal on this question. Compare, e.g., Grote v.
Sebelius, 708 F.3d 850, 855-56 (7th Cir. 2013) (corporation is a
“person” for purposes of RFRA), with Conestoga Wood Speciali-
ties Corp. v. Sec’y of U.S. Dep'’t of Health & Human Servs., No.
13-1144, 2013 WL 1277419, at *2 (3d Cir. Feb. 8, 2013) (corporation
is not a “person” under RFRA).
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In addition, the Supreme Court has affirmed the
RFRA rights of corporate claimants, notwithstanding
the claimants’ decision to use the corporate form. See
O Centro Espirita Beneficente Uniao do Vegetal v.
Ashceroft, 389 F.3d 973, 973 (10th Cir. 2004) (en banc)
(affirming a RFRA claim brought by “a New Mexico
corporation on its own behalf”), aff’d, 546 U.S. 418
(2006).°

b. Other Statutes

Given that no one disputes at least some types of
corporate entities can bring RFRA claims, the next
question is whether Congress intended to exclude for-
profit corporations, as opposed to non-profit corpora-
tions, from RFRA’s scope. Notably, neither the Die-
tionary Act nor RFRA explicitly distinguishes between
for-profit and non-profit corporations; the Dictionary

6 We further note that RFRA defines religious exercise by
cross-reference to the Religious Land Use and Institutionalized
Persons Act (RLUIPA). See 42 U.S.C. § 2000bb-2(4) (“the term
‘exercise of religion’ means religious exercise, as defined in section
2000ce-5 of this title”). According to the relevant portion of
RLUIPA, “‘religious exercise’ includes any exercise of religion,
whether or not compelled by, or central to, a system of religious
belief.” Id. § 2000ce-5(7)(A). RLUIPA further notes that both
“person[s]” and “entit[ies]” can exercise the religious rights it
grants. Id. § 2000cc-5(7)(B). RLUIPA therefore provides fur-
ther support that RFRA, to which it is linked, encompasses both
natural persons and anything that qualifies as an “entity”—which
of course would encompass corporations. And this definition like-
wise does not distinguish between for-profit and non-profit status
or between religious and secular entities.
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Act merely instructs that the term “persons” includes
corporations.

At the same time, we acknowledge the Dictionary
Act definition does not apply if “the context indicates
otherwise.” 1 U.S.C. § 1. Generally, “context” here
“means the text of the Act of Congress surrounding
the word at issue, or the text of other related congres-
sional Acts.” Rowland v. Cal. Men’s Colony, 506 U.S.
194, 199 (1993). The government contends that
RFRA’s “context” points to exemptions for religious
employers in other statutes, and in particular it directs
us to the religious exemptions contained in Title VII,
the Americans with Disabilities Act (ADA), and the
National Labor Relations Act (NLRA). But rather
than providing contextual support for excluding
for-profit corporations from RFRA, we think these
exemptions show that Congress knows how to craft a
corporate religious exemption, but chose not to do so
in RFRA.

Under Title VII, for example, the prohibition on
discrimination on the basis of religion does not apply
to an employer that is “a religious corporation, associ-
ation, eduecational institution, or society.” 42 U.S.C.
§ 2000e-1(a). The ADA contains similar language.
See id. § 12113(d)(1), (2). The government also notes
that the Supreme Court has construed the NLRA to
remove the National Labor Relations Board’s jurisdie-
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tion over schools operated by churches. See NLRB v.
Catholic Bishop, 440 U.S. 490 (1979).”

The government argues that in enacting RFRA
against the backdrop of these statutes, Congress “car-
ried forward [a] distinction between non-profit, reli-
gious organizations and for-profit, secular compa-
nies.”” Aple. Br. at 16. In short, the government
believes Congress used “person” in RFRA as extreme
shorthand for something like “natural person or ‘reli-
gious organization’ as that term was used in exemp-
tions for religious organizations as set forth in Title
VII, the ADA, and the NLRA.”

This reading strikes us as strained. Indeed, the
exemptions present in Title VII, the ADA, and the
NLRA suggest the opposite inference from what the
government draws. Rather than implying that simi-
lar narrowing constructions should be imported into
statutes that do not contain such language, they imply
Congress is quite capable of narrowing the scope of a
statutory entitlement or affording a type of statutory
exemption when it wants to. The corollary to this
rule, of course, is that when the exemptions are not

" Catholic Bishop turned on constitutional avoidance, not on

statutory text or congressional intent. See id. at 507 (“in the
absence of a clear expression of Congress’[s] intent to bring teach-
ers in church-operated schools within the jurisdiction of the Board,
we decline to construe the Act in a manner that could in turn call
upon the Court to resolve difficult and sensitive questions arising
out of the guarantees of the First Amendment Religion Clauses”).
But for present purposes we will accept the government’s charac-
terization of Catholic Bishop as “context” for RFRA.
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present, it is not that they are “carried forward” but
rather that they do not apply. Cf. Chickasaw Nation
v. United States, 208 F.3d 871, 880 (10th Cir. 2000)
(holding, in light of the fact that Congress had created
a number of other tax exemptions for Indian tribes,
“[ilf Congress wishes to exempt Indian tribes from
excise taxes that otherwise might be reasonably con-
strued as applying to them, it should do so explicitly”),
aff’d, 534 U.S. 84 (2001).

In addition, Congress knows how to ensure that a
prior-enacted statute restricts the meaning of a later-
enacted statute. RFRA is just such a statute, re-
stricting later-enacted federal statutes unless those
statutes specifically exempt themselves. See 42
U.S.C. § 2000bb-3(b). Congress put nothing similar
in Title VII, the ADA, or the NLRA.

c. Case Law

The government nonetheless points to Corporation
of the Presiding Bishop of the Church of Jesus Christ
of Latter-day Saints v. Amos, 483 U.S. 327 (1987), for
the idea that the for-profit/non-profit distinction was
well-established in Congress’s mind before it enacted
RFRA. We disagree with the government’s interpre-
tation of Amos.

Amos involved employees of non-profit and argua-
bly non-religious businesses run by the Mormon
Church. These businesses had fired certain Mormon
employees who did not follow church behavioral
standards, and the employees sued under Title VII.
The Church moved to dismiss based on Title VII’s
exemption for “religious corporation[s],” 42 U.S.C.
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§ 2000e-1(a)—the same exemption on which the gov-
ernment bases its argument that Congress intended to
limit RFRA to non-profit entities.

The plaintiffs countered “that if construed to allow
religious employers to discriminate on religious
grounds in hiring for nonreligious jobs, [the exemp-
tion] violates the Establishment Clause.” Awmos, 483
U.S. at 331 (emphasis added). The district court
agreed, reasoning in part that Title VII’s exemption
unlawfully advanced religion because it could “permit
churches with financial resources impermissibly to
extend their influence and propagate their faith by
entering the commercial, profit-making world.” Id.
at 337.

The Supreme Court reversed. It concluded this
particular part of the district court’s reasoning was
incorrect because it assumed the existence of for-profit
activities yet none of the Mormon businesses at issue
operated on a for-profit basis. The Court never
reached the question of how for-profit activity might
have changed its analysis. Id.

Two Amos concurrences raised concerns about
religion-sponsored for-profit activity more explicitly.
But both concurrences were careful not to categori-
cally exclude such activity from Title VII’s exemption.
See 1d. at 345 n.6 (Brennan, J., concurring) (emphasiz-
ing that the non-profit distinction was important but
also noting “[iJt is . . . conceivable that some
for-profit activities could have a religious character”);
1d. at 349 (O’Connor, J., concurring) (noting that the
question “remains open” whether “activities conducted
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by religious organizations solely as profit-making
enterprises” would qualify as religious).

From these references to non-profit status in Amos,
the government concludes that the for-profit/non-
profit distinction matters a great deal. But we do not
see what the government sees in Amos. Amos was
about whether Title VII's religious exemption violates
the Establishment Clause. The Amos majority ren-
dered no opinion on how for-profit activity might affect
that question. At best, then, Amos leaves open the
question of whether for-profit status matters for Title
VII'’s religious employer exemption. We do not see
how it provides the “context” that would render the
Dictionary Act’s definition of “person” inappropriate in
RFRA.

Nor do the other post-RFRA circuit cases on which
the government relies provide more guidance. The
government cites Spencer v. World Vision, Inc., 633
F.3d 723 (9th Cir. 2010) (per curiam), and University
of Great Falls v. NLRB, 278 F.3d 1335 (D.C. Cir.
2002). The question in Spencer was whether a faith-
based humanitarian organization could receive the
same Title VII exemption at issue in Amos. In a
fractured opinion, the court concluded the organization
was eligible, in part because it did not engage in for-
profit business activity. But Spencer established no
categorical rule regarding for-profit entities. Judge
O’Scannlain, in explaining why he agreed to make non-
profit status a relevant consideration, nonetheless
noted that Amos left open the potential effect of for-
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profit status. Id. at 734 & n.13 (O’Scannlain, J., con-
curring).

The D.C. Circuit’s Great Falls decision comes to es-
sentially the same place, concluding that for-profit
status can be one relevant factor among others when it
comes to certain religious exemptions. In that case,
the University of Great Falls contended that it was
exempt from NLRB jurisdiction under both Catholic
Bishop and RFRA. The D.C. Circuit adopted a
three-factor test for the NLRB to use “to determine
whether it has jurisdiction [over a school claiming the
Catholic Bishop exemption] without delving into mat-
ters of religious doctrine or motive, and without co-
ercing an educational institution into altering its reli-
gious mission to meet regulatory demands.” Great
Falls, 278 F.3d at 1345. Among the three factors was
whether the institution “is organized as a nonprofit.”
Id. at 1343 (internal quotation marks omitted).

But Great Falls did not say that only non-profits
can qualify for the Catholic Bishop exemption. See
1d. (“non-profit institutions have a more compelling
claim to a Catholic Bishop exemption than for-profit
businesses”). Moreover, the opinion made clear that
its analysis did not settle anything as to RFRA: “a
ruling that an entity is not exempt from [NLRB] ju-
risdiction under Catholic Bishop may not foreclose a
[RFRA] claim that requiring that entity to engage in
collective bargaining would ‘substantially burden’ its
‘exercise of religion.”” Id. at 1347.

To the extent the government believes Spencer and
Great Falls form part of what “Congress carried for-
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ward” when enacting RFRA, Aple. Br. at 16, Spencer
and Great Falls, of course, post-date RFRA. Con-
gress therefore could not have carried them forward
into RFRA. And to the extent the government sees
Spencer and Great Falls as following principles laid
down in Amos—which pre-dates RFRA—we disagree.
Amos decides nothing about for-profit entities’ reli-
gious rights. In short, none of these cases say any-
thing about what Congress intended in RFRA.®

In conclusion, the government has given us no per-
suasive reason to think that Congress meant “person”
in RFRA to mean anything other than its default
meaning in the Dictionary Act—which includes corpo-
rations regardless of their profit-making status.’

8  We also note that even the dissent in Grote v. Sebelius, 708

F.3d 850 (7th Cir. 2013), would not establish a categorical rule
against for-profit religious exercise. Grote involved a car parts
business, but the dissent opined that “there do exist some corpo-
rate entities which are organized expressly to pursue religious
ends, and I think it fair to assume that such entities may have cog-
nizable religious liberties independent of the people who animate
them, even if they are profit-seeking.” Id. at 856 (Rovner, J., dis-
senting).

% The dissents suggest we have improperly placed the burden of
persuasion on the government rather than the plaintiffs in our as-
sessment of whether Hobby Lobby and Mardel are persons exer-
cising religion for purposes of RFRA. See Briscoe Op. at 10-11 &
n.3; Matheson Op. at 4-11. The question of the allocation of a
burden for satisfying the preliminary injunction factors—which we
agree rests with the plaintiffs—and the force of the legal argu-
ments advanced by both sides are two different things. The de-
fault presumption is that the Dictionary Act applies. Rowland,
506 U.S. at 200. Regardless of who bears the overall burden of
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2. Free Exercise

The government further argues that the “[t]he dis-
tinction between non-profit, religious organizations
and for-profit, secular companies is rooted in the text
of the First Amendment,” Aple. Br. at 12 (internal
quotation marks omitted). It claims this under-
standing of the First Amendment informed what Con-
gress intended by “person” in RFRA. Undoubtedly,
Congress’s understanding of the First Amendment
informed its drafting of RFRA, but we see no basis for
concluding that such an understanding included a for-
profit/non-profit distinction.

a. RFRA’s Purpose

RFRA was Congress’s attempt to legislatively over-
rule Employment Division v. Smith, 494 U.S. 872
(1990). Smith had abrogated much of the Supreme
Court’s earlier jurisprudence regarding whether a
neutral law of general application nonetheless imper-
missibly burdened a person’s Free Exercise rights.
The pre-Smith test exempted such a person from the
law’s constraints unless the government could show a
compelling need to apply the law to the person. Id. at
882-84. Smuth eliminated that test on the theory that
the Constitution permits burdening Free Exercise if

persuasion, we do not think it is the plaintiffs’ duty to prove a
negative—i.e., to offer up all possible “context[s]” that might “indi-
cate otherwise,” 1 U.S.C. § 1—and then refute them. In our ad-
versarial system, arguments for otherwise-indicating context nat-
urally come from the party opposing the Dictionary Act’s defini-
tion. The government’s arguments in this regard do not convince
us.
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that burden results from a neutral law of general ap-
plication. Id. at 878-80.

Congress responded to Smith by enacting RFRA,
which re-imposed a stricter standard on both the
states and the federal government. The Supreme
Court held that Congress could not constitutionally
apply RFRA to the states, City of Boerne v. Flores,
521 U.S. 507, 532 (1997), but RFRA still constrains the
federal government, Kikumura, 242 ¥.3d at 959.

Congress, through RFRA, intended to bring Free
Exercise jurisprudence back to the test established
before Smith. There is no indication Congress meant
to alter any other aspect of pre-Smith jurisprudence—
including jurisprudence regarding who can bring Free
Exercise claims. We therefore turn to that jurispru-
dence.

b. Corporate and For-Profit Free Exercise
Rights

It is beyond question that associations—not just
individuals—have Free Exercise rights: “An indi-
vidual’s freedom to speak, to worship, and to petition
the government for the redress of grievances could not
be vigorously protected from interference by the State
unless a correlative freedom to engage in group effort
toward those ends were not also guaranteed.”
Roberts v. U.S. Jaycees, 468 U.S. 609, 622 (1984) (em-
phasis added). Therefore, courts have “recognized a
right to associate for the purpose of engaging in those
activities protected by the First Amendment—speech,
assembly, petition for the redress of grievances, and
the exercise of religion. The Constitution guarantees
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freedom of association of this kind as an indispensable
means of preserving other individual liberties.” Id. at
618 (emphasis added); see also Citizens United v. FEC,
558 U.S. 310, 342-43 (2010) (“First Amendment protec-
tion extends to corporations . . . [, and the
Court] has thus rejected the argument that
corporations or other associations should be treated
differently under the First Amendment simply be-
cause such associations are not natural persons.”
(internal quotation marks omitted)).

Accordingly, the Free Exercise Clause is not a
“‘purely personal’ guarantee[ ] . . . unavailable
to corporations and other organizations because the
‘historic function’ of the particular [constitutional]
guarantee has been limited to the protection of indi-
viduals.” First Nat’l Bank of Boston v. Bellotti, 435
U.S. 765, 778 n.14 (1978). As should be obvious, the
Free Exercise Clause at least extends to associations
like churches— including those that incorporate. See,
e.g., Church of Lukumi Babalu Aye, Inc. v. City of
Hialeah, 508 U.S. 520, 525 (1993) (holding that a “not-
for-profit corporation organized under Florida law”
prevailed on its Free Exercise claim); see also Terrett
v. Taylor, 13 U.S. (9 Cranch) 43, 49 (1815) (Story, J.)
(“[The] legislature may . . . enable all sects to
accomplish the great objects of religion by giving them
corporate rights for the manag[eJment of their prop-
erty, and the regulation of their temporal as well as
spiritual concerns.”).

In addition, the Supreme Court has settled that in-
dividuals have Free Exercise rights with respect to
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their for-profit businesses. See, e.g., United States v.
Lee, 455 U.S. 252 (1982) (considering a Free Exercise
claim of an Amish employer); Braunfeld v. Brown, 366
U.S. 599 (1961) (plurality opinion) (considering a Free
Exercise claim by Jewish merchants operating for-
profit).

In short, individuals may incorporate for religious
purposes and keep their Free Exercise rights, and un-
incorporated individuals may pursue profit while
keeping their Free Exercise rights. With these prop-
ositions, the government does not seem to disagree.
The problem for the government, it appears, is when
individuals incorporate and fail to satisfy Internal
Revenue Code § 501(c)(3). At that point, Free Exer-
cise rights somehow disappear.

This position is not “rooted in the text of the First
Amendment,” Aple. Br. at 12, and therefore could not
have informed Congress’s intent when enacting
RFRA. As an initial matter, the debates in Congress
surrounding the adoption of the First Amendment
demonstrate an intent to protect a range of conduct
broader than the mere right to believe whatever one
chooses. Indeed, at the time of the amendment’s
inception in Congress, a competing formulation for the
“free exercise of religion” was “rights of conscience.”
See Michael W. McConnell, The Origins and Histori-
cal Understanding of Free Exercise of Religion,
103 Harv. L. Rev. 1409, 1488 (1990) [hereinafter
McConnell, The Origins]; see also Hosanna-Tabor
Evangelical Lutheran Church & Sch. v. EEOC, 132
S. Ct. 694, 702 (2012) (citing McConnell, The Origins,
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supra). As compared to exercise, which “strongly
connoted action” in the language of the day, “con-
science” suggested mere thoughts, opinions, or inter-
nal convictions. McConnell, The Origins, supra at
1489. Congress chose exercise, indicating that, as the
Supreme Court has frequently held, the protections of
the Religion Clauses extend beyond the walls of a
church, synagogue, or mosque to religiously motivated
conduct, as well as religious belief. Id. at 1488-89.

The distinction gains force here because religious
conduct includes religious expression, which can be
communicated by individuals and for-profit corpora-
tions alike. See Smith, 494 U.S. at 877-78 (1990); see
also Lee Strang, The Meaning of “Religion” in the
First Amendment, 40 Duq. L. Rev. 181, 234 (2002)
(stating that the shift from “conscience” to “religion”
“connote[d] a ‘community of believers’ and allow[ed]
for protection of the ‘corporate or institutional aspect
of religious belief’” (footnote omitted)); McConnell,
The Origins, supra at 1490 (stating that an “important
difference between the terms ‘conscience’ and ‘reli-
gion’ is that ‘conscience’ emphasizes individual judg-
ment, while ‘religion’ also encompasses the corporate
or institutional aspects of religious belief” (footnote
omitted)). For example, the Supreme Court has
stated that the exercise of religion includes “prosely-
tizing.” Smith, 494 U.S. at 877. And, as discussed
above, Hobby Lobby and Mardel—two for-profit
corporations—proselytize by purchasing hundreds of
newspaper ads to “know Jesus as Lord and Savior.” JA
24a. Because Hobby Lobby and Mardel express
themselves for religious purposes, the First Amend-



38a

ment logic of Citizens United, 558 U.S. at 342-55,
where the Supreme Court has recognized a First
Amendment right of for-profit corporations to express
themselves for political purposes, applies as well. We
see no reason the Supreme Court would recognize
constitutional protection for a corporation’s political
expression but not its religious expression.

We also believe that a constitutional distinection
would conflict with the Supreme Court’s Free Exercise
precedent. First, we cannot see why an individual
operating for-profit retains Free Exercise protections
but an individual who incorporates—even as the sole
shareholder—does not, even though he engages in the
exact same activities as before. This cannot be about
the protections of the corporate form, such as limited
liability and tax rates. Religious associations can
incorporate, gain those protections, and nonetheless
retain their Free Exercise rights.

Moreover, when the Supreme Court squarely ad-
dressed for-profit individuals’ Free Exercise rights in
Lee and Braunfeld, its analysis did not turn on the
individuals’ unincorporated status. Nor did the Court
suggest that the Free Exercise right would have dis-
appeared, using a more modern formulation, in a gen-
eral or limited partnership, sole professional corpora-
tion, LL.C, S-corp, or closely held family business like
we have here."

10 To the extent the government believes the for-profit/non-profit
distinction derives from the nature of business versus religion, we
note that the varieties of corporate form do not mirror such a
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In addition, sincerely religious persons could find a
connection between the exercise of religion and the
pursuit of profit. Would an incorporated kosher
butcher really have no claim to challenge a regulation
mandating non-kosher butchering practices? The
kosher butcher, of course, might directly serve a reli-
gious community—as Mardel, a Christian bookstore,
does here. But we see no reason why one must orient
one’s business toward a religious community to pre-
serve Free Exercise protections. A religious indi-
vidual may enter the for-profit realm intending to
demonstrate to the marketplace that a corporation can
succeed financially while adhering to religious values.
As a court, we do not see how we can distinguish this
form of evangelism from any other.

We are also troubled—as we believe Congress
would be—by the notion that Free Exercise rights
turn on Congress’s definition of “non-profit.” What if
Congress eliminates the for-profit/non-profit distinc-
tion in tax law? Do for-profit corporations then gain
Free Exercise rights? Or do non-profits lose Free
Exercise rights? Or what if Congress, believing that
large organizations are less likely to have a true non-
profit motive, declares that non-profit entities may not
have more than 1,000 employees? Would a church
with more than 1,000 employees lose its Free Exercise
rights? Or consider a church that, for whatever rea-

bright-line rule. See, e.g., Cal. Corp. Code §$ 14600-31 (establish-
ing “benefit corporations” that may pursue profits while balancing
social welfare goals).
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son, loses its 501(c)(3) status. Does it thereby lose
Free Exercise rights?

To hypotheticals like these, the government cites to
the Supreme Court’s recent Hosanna-Tabor decision,
where the Court recognized a ministerial exception
that foreclosed review of the propriety of the decision
of a “church” (understood in a broad sense that in-
cludes all religions) to hire or retain a “minister” (with
the same broad meaning). In recognizing this minis-
terial exception, the Court found the exception pre-
cluded a claim brought under the Americans with Dis-
abilities Act by a former employee of a school run by a
denomination of the Lutheran church. The Court
reiterated the uncontroversial proposition that “the
text of the First Amendment . . . gives special
solicitude to the rights of religious organizations.”
Hosanna-Tabor, 132 S. Ct. at 706. From this lan-
guage, the government draws a narrow application of
the Free Exercise Clause.

We do not share this interpretation. The main
point of the Court was that the Religion Clauses add to
the mix when considering freedom of association. See
also id. at 712-13 (Alito, J., concurring) (“As the Court
notes, the First Amendment ‘gives special solicitude
to the rights of religious organizations,” but our
expressive-association cases are nevertheless useful in
pointing out what . . . essential rights are [held
by religious organizations].”  (emphasis added)).
But it does not follow that because religious organiza-
tions obtain protections through the Religion Clauses,
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all entities not included in the definition of religious
organization are accorded no rights.

And, by relying on this language from Hosanna-
Tabor, the government appears to concede that the
for-profit/non-profit distinction is actually immaterial
even under its own theory of the case. Under the
government’s position, only “religious organizations”
receive Free Exercise rights. Any other organiza-
tion, non-profit or for-profit, could not receive such
protection. But Hosanna-Tabor was not deciding
for-profit corporations’ Free Exercise rights, and it
does not follow that the Congress which enacted
RFRA would have understood the First Amendment to
contain such a bright-line rule.

The distriet court, nonetheless, saw incongruence
between Free Exercise rights and the corporate form:
“General business corporations . . . do not pray,
worship, observe sacraments or take other religiously-
motivated actions separate and apart from the inten-
tion and direction of their individual actors.” Hobby
Lobby, 870 F. Supp. 2d at 1291. But this is equally
true of churches or other entities that exercise reli-
gion. The Church of Lukumi Babalu Aye, Inc., for
example, did not itself pray, worship, or observe
sacraments—nor did the sect in O Centro. But both
certainly have Free Exercise rights. See O Centro,
546 U.S. at 423; Lukumi, 508 U.S. at 525."

I This is not a special case of associational standing. Associa-

tional standing requires, among other things, that all members of
the association “would otherwise have standing to sue in their own
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The government nonetheless raises the specter of
future cases in which, for example, a large publicly
traded corporation tries to assert religious rights
under RFRA. That would certainly seem to raise
difficult questions of how to determine the corpora-
tion’s sincerity of belief. But that is not an issue here.
Hobby Lobby and Mardel are not publicly traded
corporations; they are closely held family businesses
with an explicit Christian mission as defined in their
governing principles. The Greens, moreover, have
associated through Hobby Lobby and Mardel with the
intent to provide goods and services while adhering to
Christian standards as they see them, and they have
made business decisions according to those standards.
And the Greens are unanimous in their belief that the
contraceptive-coverage requirement violates the reli-
gious values they attempt to follow in operating Hobby
Lobby and Mardel. It is hard to compare them to a
large, publicly traded corporation, and the difference
seems obvious. Thus, we do not share any concerns
that our holding would prevent courts from distin-

right.” S. Utah Wilderness Alliance v. Office of Surface Mining
Reclamation & Enforcement, 620 F.3d 1227, 1246 (10th Cir. 2010).
Although this may often be true for religious organizations, we are
aware of no case in which it has been set forth as a requirement.
When a religious organization sues in its own right, we do not ask,
for example, whether every member of the religious group shares
the same belief and therefore faces the same infringement on his or
her belief. We accept the entity for what it claims to represent,
regardless of unity among the individuals that associate through
that entity.
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guishing businesses that are not eligible for RFRA’s
protections.

We need not decide today whether any of these
factors is necessary, but we conclude that their collec-
tive presence here is sufficient for Hobby Lobby and
Mardel to qualify as “persons” under RFRA."

2 The dissenters refer to this analysis as a departure from First

Amendment law. See Briscoe Op. at 16; Matheson Op. at 10-11.
Not so. Where did Hobby Lobby and Mardel lose their Free Ex-
ercise rights? Was it when they incorporated? This alone cannot
be the relevant trigger because religions may incorporate as well.
Was it when they began operating for-profit? Again, this alone
cannot be the relevant event because the Supreme Court in Lee and
Braunfeld recognized Free Exercise rights in a for-profit context.
Is it because Hobby Lobby and Mardel do not have an explicitly
religious purpose, like a church? Once again, this alone cannot be
the relevant distinction. Lee and Braunfeld demonstrate that ac-
tivities without an explicitly religious purpose still implicate Free
Exercise rights.

In noting that the claim presented by Hobby Lobby and Mardel
may differ from that of a publicly traded company, Chief Judge
Briscoe also implies that we have created some sort of problematic
multi-factor test for future RFRA claims. See Briscoe Op. at
18-22. But our holding simply reflects the facts presented here
and explains their relevance to the statutory analysis.
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The next question is whether the contraceptive-
coverage requirement constitutes a substantial burden
on Hobby Lobby and Mardel’s exercise of religion.

The government urges that there can be no sub-
stantial burden here because “[a]n employee’s decision
to use her health coverage to pay for a particular item
or service cannot properly be attributed to her em-
ployer.” Aple. Br. at 13. There are variations on
this same theme in many of the amicus briefs support-
ing the government’s position, all of which stand for
essentially the same proposition: one does not have a
RFRA claim if the act of alleged government coercion
somehow depends on the independent actions of third
parties.

This position is fundamentally flawed because it
advances an understanding of “substantial burden”
that presumes “substantial” requires an inquiry into
the theological merit of the belief in question rather
than the intensity of the coercion applied by the gov-
ernment to act contrary to those beliefs. In isolation,
the term “substantial burden” could encompass either
definition, but for the reasons explained below, the
latter interpretation prevails. Our only task is to
determine whether the claimant’s belief is sincere, and
if so, whether the government has applied substantial
pressure on the claimant to violate that belief.

No one disputes in this case the sincerity of Hobby
Lobby and Mardel’s religious beliefs. And because
the contraceptive-coverage requirement places sub-
stantial pressure on Hobby Lobby and Mardel to vio-
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late their sincere religious beliefs, their exercise of
religion is substantially burdened within the meaning
of RFRA.

1. The Substantial Burden Test

Our most developed case discussing the substantial
burden test is Abdulhaseeb v. Calbone, 600 F.3d 1301
(10th Cir. 2010). In Abdulhaseeb, we were required
to resolve a RFRA claim brought by Madyun Abdul-
haseeb, a Muslim prisoner who raised a religious ob-
jection to the prison’s failure to provide him a halal
diet. Abdulhaseeb alleged that the prison cafeteria’s
failure to serve halal food violated his rights under the
Religious Land Use and Institutionalized Persons Act
(RLUIPA), a statute that adopts RFRA’s “substantial
burden” standard.™

In analyzing Abdulhaseeb’s claim, we held that a
government act imposes a “substantial burden” on
religious exercise if it: (1) “requires participation in
an activity prohibited by a sincerely held religious
belief,” (2) “prevents participation in conduct moti-
vated by a sincerely held religious belief,” or (3)
“places substantial pressure on an adherent .
to engage in conduect contrary to a sincerely held reli-
gious belief.” Id. at 1315. Our analysis in Abdul-
haseeb only concerned the third prong of this test,
related to “substantial pressure.” As we will explain
below, the same is true here.

13

Congress intended the substantial burden tests in RFRA and
RLUIPA to be interpreted uniformly. See Grace United Method-
1st Church v. City of Cheyenne, 451 F.3d 643, 661 (10th Cir. 2006).
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The substantial pressure prong rests firmly on Su-
preme Court precedent, in particular: Thomas v.
Review Board of the Indiana Employment Security
Division, 450 U.S. 707 (1981), and United States wv.
Lee, 455 U.S. 252 (1982).

The plaintiff in Thomas was a Jehovah’s Witness
who had worked for a company that owned both a
foundry and factory. The foundry processed sheet
steel for a variety of industrial purposes. The factory
manufactured turrets for military tanks. The plain-
tiff started working at the foundry but was transferred
to the factory. Although he had no objection to
working in the foundry, he raised a religious objection
to his factory job, claiming that “he could not work on
weapons without violating the principles of his reli-
gion.” Thomas, 450 U.S. at 710. He quit his job and
was eventually denied unemployment benefits. He
then challenged this decision as improperly burdening
his right to exercise his religion, a claim which ulti-
mately reached the Supreme Court.

In considering the Free Exercise claim, the Court
noted that the plaintiff could not clearly articulate the
basis for the difference between processing steel that
might be used in tanks and manufacturing the turrets
themselves. Id. at 715. But that was not relevant
to resolving the plaintiff’s claim. Rather, the Court
observed, “the judicial process is singularly ill
equipped to resolve such differences in relation to the
Religion Clauses.” [Id. Further, “[p]articularly in
this sensitive area, it is not within the judicial function
and judicial competence to inquire whether the peti-
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tioner . . . correctly perceived the commands of
[his] faith. Courts are not arbiters of scriptural in-
terpretation.” Id. at 716 (internal quotation marks
omitted).

As to the distinction between factory and foundry
work, the Court reasoned that “[the plaintiff’s] state-
ments reveal no more than that he found work in the

foundry sufficiently insulated from producing
weapons of war. We see, therefore, that [the plain-
tiff] drew a line, and it is not for us to say that the line
he drew was an unreasonable one.” [Id. at 715. In
other words, the distinction that the plaintiff drew was
not as important as the fact that he made it based upon
his religious beliefs. Once the plaintiff drew this line,
it did not matter whether the line was “acceptable,
logical, consistent, or comprehensible to others in
order to merit First Amendment protection.” Id. at
714.

Accepting the plaintiff’s religious beliefs as sincere,
the Court then examined “the coercive impact” upon
him of being “put to a choice between fidelity to reli-
gious belief or cessation of work.” Id. at 717. On
that score, the Court found a substantial burden:

Where the state conditions receipt of an important
benefit upon conduct proscribed by a religious faith,
or where it denies such a benefit because of conduct
mandated by religious belief, thereby putting sub-
stantial pressure on an adherent to modify his be-
havior and to violate his beliefs, a burden upon re-
ligion exists. While the compulsion may be indi-
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rect, the infringement upon free exercise is none-
theless substantial.

Id. at 717-18 (emphasis added).

United States v. Lee similarly demonstrates that
the burden analysis does not turn on whether the
government mandate operates directly or indirectly,
but on the coercion the claimant feels to violate his
beliefs. The question in Lee was “whether the pay-
ment of social security taxes and the receipt of benefits
interferes with the free exercise rights of the Amish.”
455 U.S. at 256-57. The Court first identified the
religious belief at issue, namely, that “it [is] sinful [for
the Amish] not to provide for their own elderly and
needy,” and it is concomitantly sinful to pay into the
social security system and thereby enable other Amish
to shirk their duties toward the elderly and needy.
Id. at 255 & n.3. Thus, the belief at issue in Lee
turned in part on a concern of facilitating others’
wrongdoing.

In responding to Lee’s claims, the government did
not question the sincerity of the plaintiff’s belief, but it
did raise a direct/indirect argument, i.e., “that pay-
ment of social security taxes will not threaten the
integrity of the Amish religious belief or observance.”
Id. at 257. As in Thomas, the Court in Lee would not
indulge the government on this point, reasoning simply
that “[i]t is not within the judicial function and judicial
competence . . . to determine whether” a plain-
tiff “has the proper interpretation of [his] faith.” Id.
(internal quotation marks omitted).
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The Court in Lee found “a conflict between the
Amish faith and the obligations imposed by the social
security system.” Id. But, it said, “[n]ot all burdens on
religion are unconstitutional.” Id. The Court con-
cluded, under the circumstances, that the burden was
justified by “the Government’s interest in assuring
mandatory and continuous participation in and contri-
bution to the social security system”—an interest
which the Court described as “very high.” Id. at
258-59. The Court determined that this interest
justified the acknowledged burden on religious belief.
Id." But again, the analysis did not turn on whether
the Amish faced direct or indirect coercion or whether
the supposed violations of their faith turned on actions
of independent third parties. The Court recognized
the belief for what it was, accepted that the govern-
ment was imposing a burden, and then analyzed the
strength of the government’s interest.

Given the foregoing, our first step in Abdulhaseeb
was to identify the belief in question—the immorality
of a non-halal diet—and to determine if the belief was
sincerely held. Finding it was, we stated that “the
issue is not whether the lack of a halal diet that in-
cludes meats substantially burdens the religious exer-
cise of any Muslim practitioner, but whether it sub-

4" The Free Exercise interest in Lee would today be described in

the RFRA context as a “substantial burden on religious exercise,”
albeit one justified by a compelling government interest. See O
Centro, 546 U.S. at 421. Further, the government agreed at oral
argument that it is correct to view Lee as a case in which the Court
found a “substantial burden” for purposes of the framework in
RFRA.
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stantially burdens Mr. Abdulhaseeb’s own exercise of
his sincerely held religious beliefs.” 600 F.3d at 1314
(emphasis in original). We concluded that the prison
cafeteria’s “failure to provide a halal diet either pre-
vents Mr. Abdulhaseeb’s religious exercise, or, at the
least, places substantial pressure on Mr. Abdulhaseeb
not to engage in his religious exercise by presenting
him with a Hobson’s choice—either he eats a non-halal
diet in violation of his sincerely held beliefs, or he does
not eat.” Id. at 1317. Thus, the plaintiff faced a
substantial burden.

2. Applying the Substantial Burden Test

The claims of Hobby Lobby and Mardel are similar
to those raised in Thomas, Lee, and Abdulhaseeb, and
the framework provided in those cases guides our
analysis.

First, we must identify the religious belief in this
case. The corporate plaintiffs believe life begins at
conception. Thus, they have what they describe as “a
sincere religious objection to providing coverage for
Plan B and Ella since they believe those drugs could
prevent a human embryo . . . from implanting in
the wall of the uterus, causing the death of the em-
bryo.” JA 35a. And they allege a “sincere religious
objection to providing coverage for certain contracep-
tive [IUDs] since they believe those devices could
prevent a human embryo from implanting in the wall
of the uterus, causing the death of the embryo.” Id.
Further, Hobby Lobby and Mardel object to “partici-
pating in, providing access to, paying for, training
others to engage in, or otherwise supporting” the
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devices and drugs that yield these effects. Aplt. Br.
at 27 (citing JA 14a).

Second, we must determine whether this belief is
sincere. The government does not dispute the cor-
porations’ sincerity, and we see no reason to question
it either.”

Third, we turn to the question of whether the gov-
ernment places substantial pressure on the religious
believer. Here, it is difficult to characterize the pres-
sure as anything but substantial. To the extent
Hobby Lobby and Mardel provide a health plan, they
would be fined $100 per employee, per day the plan
does not meet the contraceptive-coverage require-
ment. 26 U.S.C. § 4980D(b)(1). With over 13,000
employees, that comes to more than $1.3 million per
day, or close to $475 million per year. And if Hobby
Lobby and Mardel simply stop offering a health plan—
dropping health insurance for more than 13,000 em-
ployees—then the companies must pay about $26 mil-
lion per year, see id. § 4980H(c)(1) (fining employer
$2,000 per employee per year), and put themselves “at
a competitive disadvantage in [their] efforts to recruit
and retain employees,” JA 40a.

5 “One can, of course, imagine an asserted claim so bizarre, so

clearly nonreligious in motivation, as not to be entitled to protec-
tion under the Free Exercise Clause; but that is not the case here

” Thomas, 450 U.S. at 715. The assertion that life
beglns at conception is familiar in modern religious discourse,
although of course not universally held. Moral culpability for
enabling a third party’s supposedly immoral act is likewise familiar.
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With this dilemma created by the statute, we be-
lieve that Hobby Lobby and Mardel have made a
threshold showing regarding a substantial burden.
Ordinarily, the question of substantial burden would
involve subsidiary factual issues. See Kikumura, 242
F.3d at 961; id. at 966 (Holloway, J., concurring in part
and dissenting in part); id. at 966-67 (Ebel, J., concur-
ring). But in the district court, the government did
not question the significance of the financial burden.
And, the government has not done so in this appeal.
Thus, the district court record leaves only one possible
scenario: Hobby Lobby and Mardel incurred a sub-
stantial burden on their ability to exercise their reli-
gion because the law requires Hobby Lobby and Mar-
del to:

* compromise their religious beliefs,

e pay close to $475 million more in taxes every
year, or

* pay roughly $26 million more in annual taxes
and drop health-insurance benefits for all em-
ployees.

This is precisely the sort of Hobson’s choice described
in Abdulhaseeb, and Hobby Lobby and Mardel have
established a substantial burden as a matter of law.

3. The Government’s Arguments

The government resists this conclusion, contending
the regulations place no burden on Hobby Lobby
or Mardel. It insists the insurance coverage at issue
is just another form of non-wage compensation—
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supposedly the equivalent of money—and therefore
should not present problems under RFRA.

Such reasoning cannot be squared with the Su-
preme Court’s holding in Thomas. The Supreme
Court emphasized that when the plaintiff drew a moral
line between foundry and factory work, it was not the
Court’s prerogative to determine whether the line he
drew “was an unreasonable one.” Thomas, 450 U.S.
at 715.

Just so here: Hobby Lobby and Mardel have
drawn a line at providing coverage for drugs or devices
they consider to induce abortions, and it is not for us to
question whether the line is reasonable. This is espe-
cially so given that Hobby Lobby and Mardel stand in
essentially the same position as the Amish carpenter in
Lee, who objected to being forced to pay into a system
that enables someone else to behave in a manner he
considered immoral. That is precisely the objection
of Hobby Lobby and Mardel. It is not the employees’
health care decisions that burden the corporations’
religious beliefs, but the government’s demand that
Hobby Lobby and Mardel enable access to contracep-
tives that Hobby Lobby and Mardel deem morally
problematic. As the Supreme Court accepted the
religious belief in Lee, so we must accept Hobby Lobby
and Mardel’s beliefs."

16 At oral argument, the concern was raised whether our ruling
here would permit Hobby Lobby and Mardel to withhold wages on
religious grounds if they knew the wages would be used to pur-
chase the objected-to contraceptives. This argument ignores the
fact that the government can justify a substantial burden on reli-
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For similar reasons, the government’s reliance on
Zelman v. Simmons-Harris, 536 U.S. 639 (2002), and
Board of Regents v. Southworth, 529 U.S. 217 (2000), is
misplaced. First, in Zelman, the Supreme Court ad-
dressed an Establishment Clause challenge to a school
voucher program where an overwhelming majority of
the students were using vouchers to enroll at religious
schools. 536 U.S. at 647. The Court concluded that
such a program did not violate the Establishment
Clause in part because “the perceived endorsement of
a religious message[] is reasonably attributable to the
individual recipient, not to the government,” id. at 652,
and in part because “no reasonable observer would
think a neutral program of private choice, where state
aid reaches religious schools solely as a result of the
numerous independent decisions of private individuals,
carries with it the imprimatur of government en-
dorsement,” id. at 655 (emphasis added).

gious exercise by demonstrating a compelling interest, and uniform
enforcement of labor laws such as the Fair Labor Standards Act,
which governs the payment of wages, would give rise to such an
interest. See, e.g., Dole v. Shenandoah Baptist Church, 899 F.2d
1389, 1397-99 (4th Cir. 1990). In a similar vein, Chief Judge Bris-
coe’s dissent suggests that this opinion has “opened the floodgates
to RFRA litigation challenging any number of federal statutes that
govern corporate affairs.” Briscoe Op. at 25; see also Matheson
Op. at 6 n.3. This argument similarly fails to acknowledge both
RFRA’s allowance that a narrowly tailored compelling interest can
justify a substantial burden and RFRA’s requirement that the
belief be sincere. Cf. United States v. Quaintance, 608 F.3d 717
(10th Cir. 2010) (rejecting an argument that RFRA barred the pro-
secution of members of a marijuana distribution conspiracy who
claimed that use of the drug was central to their religious beliefs).
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Southworth involved a similar claim brought by
university students who challenged a mandatory fee
that would be used in part to fund other student
groups that produced speech the plaintiffs found ob-
jectionable. 529 U.S. at 230. The Court concluded
that because funds for student activities were distrib-
uted to student groups on a viewpoint-neutral basis,
this system prevented “any mistaken impression that
the student [groups] speak for the University” or for
the plaintiffs. Id. at 233 (internal quotation marks
omitted).

The government attempts to analogize these Free
Speech and Establishment Clause cases to the ques-
tion here. The government suggests that because it
was not possible to attribute the offensive speech to
the students in Southworth and the support for reli-
gious schools to the state in Zelman, it is also impossi-
ble to attribute an employee’s independent choice to
the employer.

We reject this position because it assumes that
moral culpability for the religious believer can extend
no further than the government’s legal culpability in
the Establishment or Free Speech contexts. Again,
Thomas teaches that the plaintiff is not required to
articulate a legal principle for the line he draws, let
alone point to an analog from potentially related fields
of constitutional law. And the question here is not
whether the reasonable observer would consider the
plaintiffs complicit in an immoral act, but rather how
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the plaintiffs themselves measure their degree of com-
plicity."”

Hobby Lobby and Mardel have therefore estab-
lished a substantial burden to their sincerely held
religious beliefs. We now turn to the final question:
whether the government has presented a compelling
interest implemented through the least restrictive
means available.'

C. Compelling Interest and Least Restrictive Means

As noted above, even at the preliminary injunction
stage, RFRA requires the government to demonstrate
that mandating a plaintiff’s compliance with the

7 At oral argument, the government relied upon language from

Doremus v. Bd. of Ed. of Borough of Hawthorne, 342 U.S. 429
(1952), a taxpayer standing case. The Supreme Court denied the
taxpayer standing to bring the claims, reasoning in part that “the
interests of a taxpayer in the moneys of the federal treasury are
too indeterminable, remote, uncertain and indirect to furnish a
basis for an appeal to the preventive powers of the Court over their
manner of expenditure.” Id. at 433. Doremus does not apply
here because Hobby Lobby and Mardel do not bring their claims as
taxpayers but rather as entities alleging injury from coercive gov-
ernment regulation. Thus, the taxpayer standing concerns ani-
mating the court’s Doremus decision are not implicated here.

8 The district court relied on a test for substantial burden ap-
plied by the Seventh Circuit in Civil Liberties for Urban Believers
v. City of Chicago, 342 F.3d 752 (7th Cir. 2003). As the district
court noted, the Seventh Circuit used Civil Liberties to change the
test for what constitutes “inhibition” of religious practice by defin-
ing inhibition as any government act that “bears direct, primary,
and fundamental responsibility for rendering religious exercise

effectively impracticable.” Id. at 761. But Abdulhaseeb
does not accept this formulation.
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contraceptive-coverage requirement is “the least re-
strictive means of advancing a compelling interest.”
O Centro, 546 U.S. at 423 (citing 42 U.S.C.
§ 2000bb1-(b)). As the Supreme Court emphasized,
this standard requires that we “look[] beyond broadly
formulated interests justifying the general applicabil-
ity of government mandates and scrutinize[] the as-
serted harm of granting specific exemptions to partic-
ular religious claimants.” Id. at 431.

The interest must also be narrowly tailored.
“RFRA requires the Government to demonstrate that
the compelling interest test is satisfied through appli-
cation of the challenged law ‘to the person’—the par-
ticular claimant whose sincere exercise of religion is
being substantially burdened.” Id. at 430 (quoting 42
U.S.C. § 2000bb-1(b)) (emphasis added). Thus, the
government must show with “particularity how [even]
admittedly strong interest[s]” “would be adversely
affected by granting [the] exemption” specifically
requested by Hobby Lobby and Mardel. Wisconsin
v. Yoder, 406 U.S. 205, 236 (1972).

1. Compelling Interest

The government asserts two interests here: “the
interests in [1] public health and [2] gender equality.”
Aple. Br. at 34. We recognize the importance of these
interests. But they nonetheless in this context do not
satisfy the Supreme Court’s compelling interest
standards.

First, both interests as articulated by the govern-
ment are insufficient under O Centro because they are
“broadly formulated interests justifying the general
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applicability of government mandates.” 546 U.S. at
431. And the government offers almost no justifica-
tion for not “granting specific exemptions to particular
religious claimants.” Id.

Second, the interest here cannot be compelling be-
cause the contraceptive-coverage requirement pres-
ently does not apply to tens of millions of people. As
noted above, this exempted population includes those
working for private employers with grandfathered
plans, for employers with fewer than fifty employees,
and, under a proposed rule, for colleges and universi-
ties run by religious institutions. As the Supreme
Court has said, “a law cannot be regarded as protect-
ing an interest of the highest order when it leaves
appreciable damage to that supposedly vital interest
unprohibited.” Lukumsi, 508 U.S. at 547; see also O
Centro, 546 U.S. at 433 (citing Lukum?i as instructive
in determining whether exemptions undermine a com-
pelling government interest for purposes of RFRA).
The exemptions at issue here would yield precisely this
result: they would leave unprotected all women who
work for exempted business entities.

On this question, O Centro is particularly instruc-
tive. In that case, a religious group sought an ex-
emption for the sacramental use of hoasca, a halluci-
nogen classified as a Schedule I(c) controlled sub-
stance under the Controlled Substances Act. The
question in O Centro was limited to whether the gov-
ernment could show a compelling governmental inter-
est under RFRA to justify what was indisputably a
substantial burden on the plaintiffs’ exercise of reli-
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gion. The government in part relied on its interest in
promoting public health and safety and upon Con-
gress’s determination that hoasca “‘has a high poten-
tial for abuse,” ‘has no currently accepted medical use,’
and has ‘a lack of accepted safety for use . . .
under medical supervision.”” O Centro, 546 U.S. at
433 (quoting 21 U.S.C. § 812(b)(1)).

The Supreme Court refused to credit this argu-
ment, however, in part because the CSA and related
regulations contained an exemption for the religious
use of another substance categorized as a Schedule
I hallucinogen, peyote. As the Court reasoned,
“Everything the Government says about the [danger-
ous chemicals] in hoasca . . . applies in equal
measure to the [dangerous chemicals] in peyote.” Id.
Because both the Executive Branch and Congress had
decreed a religious exemption for Native American use
of peyote, the Court concluded that “it [was] difficult
to see how” those same concerns could “preclude any
consideration of a similar exception for” the religious
use of hoasca. Id. If the peyote exemption in O
Centro, which applied to “hundreds of thousands of
Native Americans,” id., was enough to undermine the
government’s compelling interest argument in that
case, we conclude the exemption for the millions of
individuals here must dictate a similar result.

2. Least Restrictive Means

Even if the government had stated a compelling in-
terest in public health or gender equality, it has not
explained how those larger interests would be under-
mined by granting Hobby Lobby and Mardel their
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requested exemption. Hobby Lobby and Mardel ask
only to be excused from covering four contraceptive
methods out of twenty, not to be excused from cover-
ing contraception altogether. The government does
not articulate why accommodating such a limited re-
quest fundamentally frustrates its goals."

3. Hobby Lobby and Mardel Employees

Finally, we note a concern raised both at oral ar-
gument and in the government’s briefing that Hobby
Lobby and Mardel are, in effect, imposing their reli-
gious views on their employees or otherwise burdening
their employees’ religious beliefs. But Hobby Lobby
and Mardel do not prevent employees from using their
own money to purchase the four contraceptives at
issue here.

Of course, employees of Hobby Lobby and Mardel
seeking any of these four contraceptive methods would
face an economic burden not shared by employees of
companies that cover all twenty methods. But the
government must show why the employees’ burden
creates a compelling interest that can only be met by
requiring the corporations to conform to a mandate.

Accommodations for religion frequently operate by
lifting a burden from the accommodated party and

" The government suggests on appeal that a limited number of

women can only use the four contraceptives to which Hobby Lobby
and Mardel object. The government did not raise this argument
below nor has it provided any factual support for this claim. It is
free to raise this argument below in permanent injunction pro-
ceedings.
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placing it elsewhere. The government itself has even
taken this step with the contraceptive-coverage re-
quirement by accommodating certain religious em-
ployers, at the expense of their employees. That is
part of accommodating religion—and is RFRA’s basic
purpose.

& * * kS kS

In sum, for all of these reasons, Hobby Lobby and
Mardel have established they are likely to succeed on
their RFRA claim.

VI. Remaining Preliminary Injunction Factors®

Having concluded that Hobby Lobby and Mardel
are likely to succeed on the merits, we turn to the
remaining preliminary injunction factors: whether
Hobby Lobby and Mardel face irreparable harm;
whether the balance of equities tips in Hobby Lobby
and Mardel’s favor; and whether an injunction is in the
public interest. Att’y Gen. of Okla. v. Tyson Foods,
Inc., 565 F.3d 769, 776 (10th Cir. 2009). The district
court did not analyze these factors (having disposed of
the question on the likelihood-of-success prong) but
Hobby Lobby and Mardel nonetheless ask that we
reach them.

A. Propriety of Reaching the Remaining Factors

“If the district court fails to analyze the factors
necessary to justify a preliminary injunction, this court
may do so [in the first instance] if the record is suffi-
ciently developed.” Westar Energy, 5562 F.3d at 1224.

2 Judge Bacharach joins only Section VI(B)(1) of this Part.
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The record we have is the record the parties chose to
create below—it is the record they deemed sufficient
for the district court to decide the preliminary injune-
tion question. For each element, we believe this
record suffices for us to resolve each of the remaining
preliminary injunction factors.”

In addition, “in First Amendment cases, the likeli-
hood of success on the merits will often be the deter-
minative factor.” ACLU of Illinois v. Alvarez, 679
F.3d 583, 589 (7th Cir. 2012), cert. denied, 133 S. Ct.
651 (2012). That is because:

e “the loss of First Amendment freedoms, for even
minimal periods of time, unquestionably consti-
tutes irreparable injury, Heideman v. S. Salt

Lake City, 348 F.3d 1182, 1190 (10th Cir. 2003)
(internal quotation marks omitted);

' In many First Amendment cases, courts of appeal have
weighed these additional factors in the first instance after having
determined that the district court had erroneously denied the pre-
liminary injunetion on the likelihood-of-success element. See, e.g.,
Tenafly Evuv Ass’n, Inc. v. Borough of Tenafly, 309 F.3d 144, 178
(3d Cir. 2002) (so holding in the context of a Free Exercise Claim);
Newsom ex rel. Newsom v. Albemarle Cnty. Sch. Bd., 354 F.3d 249,
261 (4th Cir. 2003) (same in the context of Free Speech claim);
ACLU of Illinois v. Alvarez, 679 F.3d 583, 589 (7th Cir. 2012)
(same), cert. denied, 133 S. Ct. 651 (2012); see also Heideman v. S.
Salt Lake City, 348 F.3d 1182, 1191 (10th Cir. 2003) (addressing—
in the context of an affirmance of a denial of a preliminary injunc-
tion on a Free Exercise claim—all the preliminary injunction fac-
tors, even though the district court seemed to only address likeli-
hood of success).
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* “when [a] law . . . is likely unconstitution-
al, the[] interests [of those the government rep-
resents, such as voters] do not outweigh [a plain-
tiff’s interest] in having [its] constitutional rights
protected,” Awad v. Ziriax, 670 F.3d 1111,
1131-32 (10th Cir. 2012); and

* “it is always in the public interest to prevent the
violation of a party’s constitutional rights,” id. at
1132.

This is likewise true here since RFRA is no ordi-
nary statute: “Federal statutory law adopted after
November 16, 1993 is subject to [RFRA] unless such
law explicitly excludes such application by reference to
this chapter.” 42 U.S.C. § 2000bb-3(b). Congress
thus obligated itself to explicitly exempt later-enacted
statutes from RFRA, which is conclusive evidence that
RFRA trumps later federal statutes when RFRA has
been violated. That is why our case law analogizes
RFRA to a constitutional right. Kikumura, 242 F.3d
at 963 (stating, in analyzing a RFRA claim, that
“[wlhen an alleged constitutional right is involved,
most courts hold that no further showing of irrepara-
ble injury is necessary” (emphasis added; internal
quotation marks omitted)); see also Michael Paulsen, A
RFRA Rumns Through It: Religious Freedom and the
U.S. Code, 56 Mont. L. Rev. 249, 253 (1995) (charac-
terizing RFRA as a “super-statute” given its binding
nature on subsequent federal action). Congress did
not exempt the ACA from RFRA, nor did it create any
sort of wide-ranging exemption for HHS and other
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agencies charged with implementing the ACA through
the regulations challenged here.

Finally, the government nowhere contested the
factual adequacy or accuracy of Hobby Lobby and
Mardel’s allegations, and given that those allegations
were established through a verified complaint, they
are deemed admitted for preliminary injunction pur-
poses. IDS Life Ins. Co. v. SunAmerica Life Ins. Co.,
136 F.3d 537, 542 (7th Cir. 1998) (noting that
“[v]erified complaints[ are] the equivalent of affida-
vits”); 11A Charles Alan Wright et al., Fed. Prac. &
Proc. § 2949 (2d ed., Apr. 2013 update) (“[T]he written
evidence [in a preliminary injunction proceeding] is
presumed true if it is not contradicted.”).

In short, the record before us is enough to resolve
the remaining preliminary injunction factors. Given
Hobby Lobby and Mardel’s July 1 deadline, prudence
strongly counsels in favor of reaching those factors.
Thus, we would reach them and find that they favor
Hobby Lobby and Mardel. Indeed, as we discuss
next, even if likelihood of success was not enough to
settle the question, we would find in favor of Hobby
Lobby and Mardel.

B. Analysis of Remaining Factors

1. Irreparable Harm

Hobby Lobby and Mardel have established a likely
violation of RFRA. We have explicitly held—by anal-
ogy to First Amendment cases—that establishing a
likely RFRA violation satisfies the irreparable harm
factor. See Kikumura, 242 F.3d at 963 (“a plaintiff
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satisfies the irreparable harm analysis by alleging a
violation of RFRA”); see also O Centro Espirita Bene-
ficiente Uniao Do Vegetal v. Ashcroft, 342 F.3d 1170,
1187 (10th Cir. 2003) (same). Hobby Lobby and Mar-
del have therefore demonstrated irreparable harm.

2. Balance of Equities

Nor is there any question about the balance of equi-
ties. A preliminary injunction would forestall the
government’s ability to extend all twenty approved
contraceptive methods to Hobby Lobby and Mardel’s
13,000 employees. But Hobby Lobby and Mardel will
continue to provide sixteen of the twenty contraceptive
methods, so the government’s interest is largely real-
ized while coexisting with Hobby Lobby and Mardel’s
religious objections. And in any event, the govern-
ment has already exempted health plans covering mil-
lions of others. These plans need not provide any of
the twenty contraceptive methods.

By contrast, Hobby Lobby and Mardel remain sub-
ject to the Hobson’s choice between catastrophic fines
or violating its religious beliefs. Accordingly, the
balance of equities tips in Hobby Lobby and Mardel’s
favor.

3. Public Interest

Finally, as stated above, “it is always in the public
interest to prevent the violation of a party’s constitu-
tional rights.” Awad, 670 F.3d at 1132. Again, as
already noted, although RFRA violations are not
constitutional violations, Congress has given RFRA
similar importance by subjecting all subsequent con-
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gressional enactments to a strict scrutiny standard
of review unless those enactments explicitly exclude
themselves from RFRA. See 42 U.S.C. § 2000bb-3(b).
And accommodating the two companies in this case
does not undermine the application of the
contraceptive-coverage requirement to the vast num-
ber of employers without religious objections. Be-
cause Hobby Lobby and Mardel have demonstrated a
likely violation of their RFRA rights, an injunction
would be in the public interest.

In sum, all preliminary injunection factors tip in fa-
vor of Hobby Lobby and Mardel, and we would there-
fore remand to the district court with instructions to
enter a preliminary injunction.

VII. Conclusion

For the reasons set forth above, we reverse the
district court’s denial of the plaintiffs’ motion for a
preliminary injunction and remand with instructions
that the district court address the remaining two pre-
liminary injunction factors and then assess whether to
grant or deny the plaintiffs’ motion. The Clerk is
directed to issue the mandate forthwith.

HARTZ, Circuit Judge, concurring:

I join Judge Tymkovich’s opinion but write sepa-
rately to explain why I think (1) that all corporations
come within the protection of the Free Exercise

Clause and RFRA and (2) that the substantial-burden
analysis here is a simple one.



67a
I. CORPORATIONS AS PERSONS

To analyze whether corporations have civil rights,

one must begin by recognizing what they are. For
our purposes, two characteristics are the most im-
portant. First, ordinarily they are a means of organ-
izing group activity, for social or business reasons.
Second, the personal liability of owners is limited,
thereby encouraging investment in the enterprise.
The sole aim of a corporation may be to maximize
profit or long-term value to shareholders. But no law
requires a strict focus on the bottom line, and it is not
uncommon for corporate executives to insist that cor-
porations can and should advance values beyond the
balance sheet and income statement. See ALI Prin-
ciples of Corporate Governance: Analysis and Rec-
ommendations § 2.01(b) (2012) (“Even if corporate
profit and shareholder gain are not thereby enhanced,
the corporation, in the conduct of its business:
(2) May take into account ethical considerations that
are reasonably regarded as appropriate to the respon-
sible conduct of business; and (3) May devote a rea-
sonable amount of resources to public welfare, human-
itarian, educational and philanthropic purposes.”).

Those who argue that a for-profit corporation does
not have a right to the free exercise of religion point to
three features of such an entity: (1) it is for profit,
(2) it has adopted a corporate form, and (3) it is a
group activity. It is unclear which of these features is
thought to be the one that disqualifies corporations
from the free-exercise right. In my view, however,
none of these features can justify denial of rights pro-



68a

tected under the First Amendment, including the right
to free exercise of religion.

The first feature is the easiest to address because
the Supreme Court has already recognized that profit-
seekers have a right to the free exercise of religion.
In Braunfeld v. Brown, 366 U.S. 599, 601 (1961), the
Court entertained a free-exercise challenge to Sunday
blue laws by Jewish merchants “engage[d] in the retail
sale of clothing and home furnishings.” And in Unit-
ed States v. Lee, 455 U.S. 252, 254 (1982), an Amish
farmer and carpenter was permitted to object on reli-
gious grounds to paying Social Security taxes for his
employees. Perhaps profit-making is not a religious
enterprise, but those who engage in profit-making
enterprises can still have religious convictions that
require them to do or refrain from doing certain things
in their businesses. The Constitution does not re-
quire compartmentalization of the psyche, saying that
one’s religious persona can participate only in non-
profit activities. As Justice Brennan wrote, “[A]
State may [not] put an individual to a choice between
his business and his religion.” Braunfeld, 366 U.S. at
611 (Brennan, J., dissenting).

Also, there is no principled reason why an individual
who uses the corporate form in a business must
thereby sacrifice the right to the free exercise of reli-
gion. Rabbi Manischewitz starts a business prepar-
ing kosher matzo. A city ordinance prohibits certain
kosher practices. No one could doubt that he can
challenge the ordinance under the Free Exercise
Clause or RFRA. But, some say, he can no longer
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raise such a challenge if he decides to limit his person-
al liability arising from the business by converting it to
a sole-shareholder corporation. Why? True, the
government may impose special duties on those who
use a corporate form, such as a duty to produce cor-
porate records, and those duties may require limita-
tions on constitutional rights. See Wilson v. United
States, 221 U.S. 361, 383-85 (1911) (no Fifth Amend-
ment privilege to refuse to produce corporate records).
But surely the limitations must relate to use of the
corporate form. Does it make sense to say, “Since
you have acted to reduce your personal financial risk,
you can now be required to stop making kosher mat-
zo.”? What does limiting financial risk have to do
with choosing to live a religious life? Although a
corporation takes on a legal identity distinct from the
sole shareholder, First Amendment jurisprudence is
based on the substance of the constitutional protec-
tions, not matters of form. See Bd. of Cnty. Comm’rs
v. Umbehr, 518 U.S. 667, 679-80 (1996) (citing cases);
Bd. of Educ. v. Grumet, 512 U.S. 687, 698 (1994) (plur-
ality opinion) (“In the circumstances of these cases, the
difference between thus vesting state power in the
members of a religious group as such instead of the
officers of its sectarian organization is one of form, not
substance.”). Indeed, as Judge Tymkovich’s opinion
recites, use of the corporate form has not disqualified
nonprofit corporations from invoking the protections
of the Free Exercise Clause and RFRA. And for-
profit corporations have been protected by rights to
freedom of speech and freedom of the press. See, e.g.,
Simon & Schuster, Inc. v. Members of N.Y. State
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Crime Victims Bd., 502 U.S. 105 (1991); New York
Times Co. v. Sullivan, 376 U.S. 254 (1964).

What about the group-activity feature of corpora-
tions? No one suggests that organizations, in contrast
to their members, have souls. But it does not follow
that people must sacrifice their souls to engage in
group activities through an organization. Working
with others through an organization can often be ad-
vantageous in many respects. Of course, one who
acts through a group loses a measure of personal au-
tonomy and privacy. The group may say something
that is anathema to one of its members or do some-
thing contrary to the religious faith of a member.
Thus, the civil liberties of an organization—say, to
exercise religion or to speak—must be considered
distinct from the civil liberties of any particular mem-
ber. Its speech or conduct may reflect the view of
only a bare majority of the members, or even just the
view of the members’ delegate—such as the editor of a
newspaper or the pastor of a congregation. It suffic-
es that the speech or conduct represents an “official
position.” See Boy Scouts of Am. v. Dale, 530 U.S.
640, 655 (2000) (“[T]he First Amendment simply does
not require that every member of a group agree on
every issue in order for the group’s policy to be ‘ex-
pressive association.” The Boy Scouts takes an offi-
cial position . . . and that is sufficient for First
Amendment purposes.”) But the advantages of acting
through an organization may still be attractive to the
individual. One who wants to have a prosperous bus-
iness, but a business that still does nothing contrary to
one’s faith, can reasonably decide that the best way to
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accomplish this is to join with like-minded persons,
perhaps as partners, perhaps as fellow shareholders.
Is that desire to be thwarted because the government
can require the organization to engage in sins that
could not be required of any of the members individu-
ally? Rabbi Manischewitz need not comply with an
ordinance prohibiting the baking of kosher matzo, but
when he obtains investors and the business is incorpo-
rated as Manischewitz, Inc., the anti-kosher law can be
enforced against it? Must he reorganize the business
as a sole proprietorship to continue to make and sell
kosher matzo?!

As noted in Judge Tymkovich’s opinion, the Su-
preme Court has recognized that civil liberties are
preserved for those who work through groups. “An
individual’s freedom to speak, to worship, and to peti-
tion the government for the redress of grievances
could not be vigorously protected from interference by
the State unless a correlative freedom to engage in
group effort toward those ends were not also guaran-
teed.” Roberts v. United States Jaycees, 468 U.S.
609, 622 (1984); cf. Grumet, 512 U.S. at 698 (“religious
people (or groups of religious people) cannot be denied
the opportunity to exercise the rights of citizens simp-
ly because of their religious affiliations or commit-

! Judge Matheson suggests that it is not necessary for the cor-

poration to have a RFRA claim because the rabbi himself could
raise a claim as an individual. See Matheson Op. at 20-21 n.15.
But I do not share his confidence that a shareholder, director, or
officer can have a personal free-exercise claim (under the First
Amendment or RFRA) to challenge a law that commands only the
corporation.
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ments, for such a disability would violate the right to
religious free exercise” (emphasis added)).? There is
no reason why that group should lose constitutional
protection if it is organized in corporate form. Cf.
United States v. Int’l Union UAW-CIO, 352 U.S. 568,
597 (1957) (Douglas, J., dissenting, joined by C.J.
Warren and J. Black) (“Some may think that one
group or another should not express its views in an
election because it is too powerful, because it advo-
cates unpopular ideas, or because it has a record of
lawless action. But these are not justifications for
withholding First Amendment rights from any group
—labor or corporate.”).

Perhaps in certain circumstances the use of the
corporate form can be a proper ground for limiting
(but not eliminating) First Amendment rights. The
reasons argued for restricting political expenditures
by corporations include the asserted inclinations and
advantages of corporations in corrupting officeholders.
See Citizens Unated v. Fed. Election Comm’n, 5568 U.S.
310, 447-75 (Stevens, J., dissenting). But no such
concern has been raised here, and I fail to see how
such a concern could arise. A corporation exercising
religious beliefs is not corrupting anyone. Nor do I
see how it would have any special inclination or ad-

2

To be entitled to First Amendment protection, the group’s
speech or conduct need not be the purpose for forming the group.
See Boy Scouts of Am. v. Dale, 530 U.S. 640, 655 (2000) (“[A]sso-
ciations do not have to associate for the ‘purpose’ of disseminating a
certain message in order to be entitled to the protections of the
First Amendment. An association must merely engage in expres-
sive activity that could be impaired to be entitled to protection.”).
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vantage in exercising religious beliefs to the public
detriment.

In short, those arguing that for-profit corporations
cannot be “persons” under RFRA can find no support
in any principles established in Supreme Court First
Amendment jurisprudence. They must resort to
pointing out that the Supreme Court has never ruled
that a for-profit corporation has a right to the free
exercise of religion. But neither has it ruled to the
contrary. The fact of the matter is that it has never
had to decide the issue. Interestingly, the issue was
raised by the government in Gallagher v. Crown Ko-
sher Super Market of Massachusetts, Inc., 366 U.S.
617 (1961), one of the associated cases challenging
Sunday blue laws on various grounds. Because the
Court had already rejected the free-exercise claim in
another decision, it said that it did not have to decide
whether the corporation, its customers, or the rabbis
who supervised the condition of kosher meat had
standing to bring a free-exercise challenge. See 1id.
at 631. But the three dissenters, Justices Douglas,
Brennan, and Stewart, implicitly found standing.

Of course, a corporation is protected only in its sin-
cere religious beliefs. Chief Judge Briscoe’s opinion
expresses concern about “how easily an ‘exercise of
religion’ could now be asserted by a corporation to
avoid or take advantage of any governmental rule or
requirement.” Briscoe Op. at 4. This is certainly a
proper concern, just as courts can properly be con-
cerned about the sincerity of prisoners who convert to
Judaism and demand kosher meals. But sincerity
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questions with respect to corporations should not be
unmanageable. It should not be hard to determine
who has authority to speak or act for the corporation.
And sincerity can be measured by consistency of the
present stated belief with the history of the enterprise.
Unlike prisoners, for example, corporations are not
known to have epiphanies or sudden conversions.

Insofar as Chief Judge Briscoe’s opinion is con-
cerned about “open[ing] the floodgates to RFRA liti-
gation challenging any number of federal statutes that
govern corporate affairs,” id. at 25, it does not explain
why that danger is any greater than the possibility of
litigation on behalf of sole proprietors, or perhaps
partnerships and other business organizations. But
in any event, it makes no sense under RFRA to refuse
to grant a merited exemption just because others may
also seek it. How ironic if a burden on religious ob-
jectors can be justified because “too many” objectors
find a law repugnant. The fears expressed are remi-
niscent of what the Supreme Court wrote almost a
quarter-century ago:

The government’s ability to enforce generally ap-
plicable prohibitions of socially harmful conduct,
like its ability to carry out other aspects of public
policy, cannot depend on measuring the effects of a
governmental action on a religious objector’s spir-
itual development. To make an individual’s obli-
gation to obey such a law contingent upon the law’s
coincidence with his religious beliefs, except where
the State’s interest is compelling—permitting him,
by virtue of his beliefs, to become a law unto him-
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self, contradicts both constitutional tradition and
common sense . . . . Any society adopting
such a system would be courting anarchy, but that
danger increases in direct proportion to the socie-
ty’s diversity of religious beliefs, and its determina-
tion to coerce or suppress none of them.

Emp’t Div. v. Smith, 494 U.S. 872, 885, 888 (1990) (ci-
tations and internal quotation marks omitted). Ac-
cordingly, the Court held that a “neutral law of general
applicability” cannot be challenged on free-exercise
grounds. Id. at 879; see 1d. at 888-89 (listing civic
obligations, such as paying taxes and minimum wages,
that could otherwise be subject to “constitutionally
required” exemptions). That view, of course, was
soundly rejected when Congress enacted RFRA.

II. SUBSTANTIAL BURDEN

I would also add a few words on the meaning of
“substantial burden.” It is important to distinguish
between two types of laws that may violate the right to
free exercise of religion. Some laws require a person
to do something contrary to the person’s religious
beliefs or to refrain from doing something required by
those beliefs. Other laws do not order the violation of
a religious duty but simply make it more difficult for a
person to obey that duty. As I understand Supreme
Court precedent, the first type of law imposes a sub-
stantial burden on free exercise, whatever the penalty
imposed for violating the law. Measuring coercive
impact to determine whether the law imposes a “sub-
stantial” burden is necessary only for the second type
of law. For example, in Lee the law required the
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Amish businessman to pay social security taxes,
which his faith prohibited him from doing. The
substantial-burden discussion in Lee is short and
sweet: “Because the payment of the taxes or receipt
of benefits violates Amish religious beliefs, compulsory
participation in the social security system interferes
with their free exercise rights.” 455 U.S. at 257.
And in Thomas, which required the payment of unem-
ployment benefits to a worker who was fired for re-
fusing to engage in work contrary to his religious
beliefs, the Court turned to an analysis of the burden
on the worker only after noting that “the Indiana
[unemployment-compensation] law does not compel a
violation of conscience.” 450 U.S. at 717. Later
cases that examined whether there was a substantial
burden similarly pointed out that compliance with the
law would not itself violate the person’s religious
views. See Jimmy Swaggart Ministries v. Bd. of
Equalization, 493 U.S. 378, 391 (“There is no evidence
in this case that collection and payment of the tax
violates appellant’s sincere religious beliefs.”); Her-
nandez v. Comm’r, 490 U.S. 680, 699 (“Neither the
payment nor the receipt of taxes is forbidden by the
Scientology faith generally, and Scientology does not
proscribe the payment of taxes in connection with aud-
iting or training sessions specifically.”). The law we
address today compels the corporations to act contrary
to their religious beliefs. They therefore suffer a
substantial burden. I see no need to examine how
damaging the sanctions for noncompliance would be or
how difficult it would be for the corporations to rear-
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range their present manner of operating their busi-
nesses to avoid violating the law.

GORSUCH, joined by KELLY and TYMKOVICH, Circuit
Judges, concurring.

Judge Tymkovich explains why Hobby Lobby and
Mardel are entitled to a preliminary injunction. I
write to explain why the Greens themselves, as indi-
viduals, are also entitled to relief and why the
Anti-Injunction Act does not preclude us from supply-
ing that relief.

& * * kS kS

All of us face the problem of complicity. All of us
must answer for ourselves whether and to what degree
we are willing to be involved in the wrongdoing of
others. For some, religion provides an essential
source of guidance both about what constitutes wrong-
ful conduct and the degree to which those who assist
others in committing wrongful conduct themselves
bear moral culpability. The Green family members
are among those who seek guidance from their faith on
these questions. Understanding that is the key to
understanding this case.

As the Greens explain their complaint, the ACA’s
mandate requires them to violate their religious faith
by forcing them to lend an impermissible degree of
assistance to conduct their religion teaches to be
gravely wrong. No one before us disputes that the
mandate compels Hobby Lobby and Mardel to under-
write payments for drugs or devices that can have the
effect of destroying a fertilized human egg. No one
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disputes that the Greens’ religion teaches them that
the use of such drugs or devices is gravely wrong.! It
is no less clear from the Greens’ uncontested allega-
tions that Hobby Lobby and Mardel cannot comply
with the mandate unless and until the Greens direct
them to do so—that they are the human actors who
must compel the corporations to comply with the
mandate. And it is this fact, the Greens contend, that
poses their problem. As they understand it, ordering
their companies to provide insurance coverage for
drugs or devices whose use is inconsistent with their
faith itself violates their faith, representing a degree of
complicity their religion disallows. In light of the
crippling penalties the mandate imposes for failing to
comply with its dictates—running as high as $475
million per year—the Greens contend they confront no
less than a choice between exercising their faith or
saving their business.

1

See Gov’t Br. at 9 n.6 (acknowledging that some of the drugs
referenced in the ACA mandate can “inhibit[ ] implantation”);
Plaintiffs’ Complaint 1 95 (suggesting same and citing an FDA
publication). The dissent takes issue with the government’s con-
cession and asserts that the drugs referenced in the ACA mandate
do not have the effect of preventing the implantation of a fertilized
egg. See Briscoe Op. at 3, 31. But the dissent also acknowledges
that the devices referenced in the mandate do have this effect. Id.
at 3. Given this, there is no dispute from any quarter that the
ACA forces Hobby Lobby and Mardel to underwrite something (be
it drug or device) that offends the Greens’ religious beliefs, and of
course the only relief the corporations or Greens seek is relief suf-
ficient to protect those beliefs. See Tymkovich Op. at 13 n.3.
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No doubt, the Greens’ religious convictions are con-
testable. Some may even find the Greens’ beliefs
offensive. But no one disputes that they are sincerely
held religious beliefs. This isn’t the case, say, of a
wily businessman seeking to use an insincere claim of
faith as cover to avoid a financially burdensome regu-
lation. See United States v. Quaintance, 608 F.3d 717
(10th Cir. 2010) (an example of just that). And to
know this much is to know the terms of the Religious
Freedom Restoration Act apply. The Act doesn’t just
apply to protect popular religious beliefs: it does
perhaps its most important work in protecting unpop-
ular religious beliefs, vindicating this nation’s long-
held aspiration to serve as a refuge of religious toler-
ance.

The Greens’ claim in this case closely parallels
claims the Supreme Court vindicated in Thomas and
Lee. In Thomas, the plaintiff, a faithful Jehovah’s
Witness, was willing to participate in manufacturing
sheet steel he knew might find its way into armaments,
but he was unwilling to work on a fabrication line pro-
ducing tank turrets. Thomas v. Review Bd. of the
Ind. Employment Sec. Diwv., 450 U.S. 707, 711 (1980).
That’s the line he understood his faith to draw when it
came to complicity in war-making, an activity itself
forbidden by his faith. The Supreme Court acknowl-
edged this line surely wasn’t the same many others
would draw, and that it wasn’t even necessarily the
same line other adherents to the plaintiff’s own faith
might always draw. But the Court proceeded to hold
that it was not, is not, the place of courts of law to
question the correctness or the consistency of tenets of
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religious faith, only to protect the exercise of faith.
Id. at 714-16. No different result can reasonably
follow here.

In Lee, a devout Amish employer refused to pay so-
cial security taxes on behalf of his employees. See
United States v. Lee, 455 U.S. 252, 254-55 (1982). The
employer’s faith taught that it is sinful to accept gov-
ernmental assistance. By being forced to pay social
security taxes on behalf of his employees, the employ-
er argued, he was being forced to create for his em-
ployees the possibility of accepting governmental
assistance later. This much involvement or complici-
ty, the employer argued, was itself sinful under the
teachings of his religion. The government argued
there—much as the government argues here—that the
enforcement of its mandate on the employer would
“not threaten the integrity of the [employer’s] reli-
gious belief” because the employer didn’t have to ac-
cept social security benefits himself and his employees
could choose for themselves whether to do so. See
Lee, 455 U.S. at 257; Brief for Gov’'t, Lee (No. 80-767),
1981 WL 389829 at *10 (June 5, 1981). The Supreme
Court squarely rejected this argument in language no
less applicable to our case, explaining that it is not
within “the judicial function and competence .
to determine whether the Government has the proper
interpretation of the Amish faith.” 455 U.S. at 257.

The district court reached a different result only
because it mistook the nature of the Greens’ objection.
As the district court described it, “the particular bur-
den of which plaintiffs complain is that funds, which
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plaintiffs will contribute to a group health plan, might,
after a series of independent decisions by health care
providers and patients covered by Hobby Lobby’s
plan, subsidize someone else’s participation in an ac-
tivity that is condemned by plaintiff’s religion.” Or-
der at 23 (Nov. 19, 2012), ECF No. 45 (emphasis add-
ed). The dissent proceeds along the same lines today,
asserting that the Greens have no claim because they
do not “become a party to, or otherwise encourage, an
individual employee’s decision to use a particular drug
or device.” Briscoe Op. at 34. All this, however, mis-
takes or rewrites the Greens’ sincerely held religious
convictions. As the Greens describe it, it is their
personal involvement in facilitating access to devices
and drugs that can have the effect of destroying a
fertilized human egg that their religious faith holds
impermissible. And as we have seen, it is not for
secular courts to rewrite the religious complaint of a
faithful adherent, or to decide whether a religious
teaching about complicity imposes “too much” moral
disapproval on those only “indirectly” assisting wrong-
ful conduct. Whether an act of complicity is or isn’t
“too attenuated” from the underlying wrong is some-
times itself a matter of faith we must respect.
Thomas and Lee teach no less.”

Z The primary authority the dissent relies on for its reading of

the Greens’ religious objection turns out to be another circuit
dissent that itself fails to account for Thomas or Lee. See Grote v.
Sebelius, 708 F.3d 850, 856-57 (7th Cir. 2013) (Rovner, J., dissent-
ing). The only other authority the dissent relies on has nothing to
do with RFRA, let alone the degree to which we must defer to a
sincerely held religious belief about complicity. It concerns
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With that much in mind, it is beyond question that
the Greens have Article III standing to pursue their
claims individually. This is so not simply because the
company shares of which they are the beneficial own-
ers would decline in value if the mandate’s penalties
for non-compliance were enforced, though that alone
would satisfy Article III. See Franchise Tax Bd. of
Cal. v. Alcan Aluminium Ltd., 493 U.S. 331, 336
(1990); Grubbs v. Bailes, 445 F.3d 1275, 1280 (10th Cir.
2006). It is also because the mandate infringes the
Greens’ religious liberties by requiring them to lend
what their religion teaches to be an impermissible
degree of assistance to the commission of what their
religion teaches to be a moral wrong. This sort of
governmental pressure to compromise an article of
religious faith is surely sufficient to convey Article 111
standing to the Greens, as it was for the plaintiffs in
Thomas and Lee and in so many other religious liberty
cases. Certainly our sister circuits have had no trou-
ble finding Article III standing in similar cases where,
say, individual pharmacists sought to contest regula-
tions requiring their employers to dispense some of
the same drugs or devices challenged here, see Stor-
mans, Inc. v. Selecky, 586 F.3d 1109, 1121 (9th Cir.
2009), or where individual soldiers sought to challenge
military rules prohibiting their on-base day-care pro-
viders from including religious practices in their pro-

instead the degree of assistance the government (not a religious
person) may afford religious activities before running afoul of the
Constitution’s Establishment Clause (not an article of religious
faith). See Briscoe Op. at 34 (citing Zelman v. Stmmons-Harris,
536 U.S. 639, 652 (2002)).
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grams, see Hartmann v. Stone, 68 F.3d 973, 979 n.4
(6th Cir. 1995). Indeed, I do not understand the gov-
ernment or any of my colleagues to dispute the Greens’
Article III standing.?

But what of prudential standing doctrines, and
perhaps most especially the shareholder standing
rule? Prudential standing doctrines are not jurisdie-
tional: they may be forfeited or waived. Finstuen v.
Crutcher, 496 F.3d 1139, 1147 (10th Cir. 2007). In
this case, the government did not raise prudential
standing as a defense in the district court; the district
court did not raise the issue for itself but proceeded to
address the Greens’ claim on the merits; and the gov-
ernment did not mention any prudential standing
concern in its principal brief to this court. To be sure,
the government finally took up that cudgel when we
asked for supplemental briefing on the issue. But
even then it left critical questions unaddressed.

Take this one. Under the plain text of RFRA,
standing is “governed by the general rules of standing
under article I11.” 42 U.S.C. § 2000bb-1(c) (emphasis
added). Congress’s directive seems clear on its

® The dissent emphasizes the fact that the Greens are the bene-

ficial owners of Hobby Lobby and Mardel through trusts rather
than the corporation’s direct owners, see Briscoe Op. at 32, but I do
not take this discussion as going so far as to suggest the Greens
lack Article III standing. See generally Gollust v. Mendell, 501
U.S. 115, 125-27 (1991) (indirect ownership of one corporation
through another found sufficient for standing under federal securi-
ties laws); Fed. R. Civ. P. 17(a)(1)(E) (allowing a trustee to sue in
her own name on behalf of a trust).
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face—the text expressly tells us to apply the rules of
standing under Article III and makes no mention of
prudential (non-Article III) standing rules. In this
way, the plain language seems to suggest prudential
standing doctrine failed to make its way into RFRA.
The government never confronts this possibility, let
alone suggests the statute’s language is fairly suscep-
tible to an alternative reading that might suffice to
suggest an ambiguity about its meaning. In fact, the
government’s supplemental brief on prudential stand-
ing doesn’t even cite RFRA’s text.

That’s not all. Judicially importing prudential
standing doctrine into RFRA would appear not only to
defy the statute’s plain text, it would also appear to
run the risk of rendering the text surplusage. After
all, Congress could hardly suspend Article III stand-
ing rules even if it wished to do so, and Congress had
no need to speak if it wished to leave existing pruden-
tial rules in place. See Bennett v. Spear, 520 U.S. 154,
163 (1997) (Congress “legislates against the back-
ground of . . . prudential standing doctrine,
which applies unless it is expressly negated”). So if
Congress’s directive in § 2000bb-1(c) cannot curb the
operation of constitutional standing rules, and if Con-
gress’s directive is not needed to perpetuate pruden-
tial standing rules, what work is left for it to accom-
plish? The most obvious candidate is to rule out the use
of prudential standing restrictions and, as we’ve seen,
the text is certainly sufficient to that task. Again,
however, the government fails to consider, let alone
refute, this complication.
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To be sure, at oral argument the government finally
directed us to Jackson v. Dist. of Columbia, 254 ¥.3d
262 (D.C. Cir. 2001), and suggested that case endorsed
the use of prudential standing doctrine in RFRA cases.
But it turns out that Jackson discussed only the inter-
action of exhaustion (not standing) doctrine and
RFRA. See id. at 266-67. Moreover, when Jackson
briefly mentioned standing in the course of addressing
the plaintiffs’ exhaustion argument, it proceeded to
consult the legislative history without first identifying
an ambiguity in the text, as it was obliged to do. See
Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253 (1992)
(“We have stated time and again that courts must
presume that a legislature says in a statute what it
means and means in a statute what it says there.
When the words of a statute are unambiguous, then,
this first canon is also the last: judicial inquiry is
complete.” (citations and internal quotation marks
omitted)).

At the end of the day, then, and even after inviting
supplemental briefing, we are left with almost no help
from the government on the critical question of the
statutory text’s receptivity to prudential standing doc-
trine. Without that assistance, without as well some
meaningful adversarial engagement on the question,
we run a serious risk of reaching “an improvident or
ill-advised opinion,” not to mention causing unfairness
to the individual plaintiffs who cannot now respond to
the government’s eleventh-hour oral argument refer-
ence to Jackson. See Hill v. Kemp, 478 F.3d 1236,
1250-51 (10th Cir. 2007) (citing Headrick v. Rockwell
Int’l Corp., 24 F.3d 1272, 1277-78 (10th Cir. 1994)
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(White, J.)). Applying our normal forfeiture rules in
these circumstances is both more prudent and more
just.  We should bypass questions of prudential
standing and reach the merits of the Greens’ claims,
just as the distriet court did and both parties have.

That said, even if we were to entertain prudential
standing questions at this late stage and assume the
doctrine applies to RFRA despite the gaping questions
the government left unaddressed, it’s far from clear
the doctrine bars the Greens’ claim on its own terms.
The government points us in the general direction of
the shareholder standing rule, a feature of prudential
standing doctrine barring corporate owners from as-
serting claims belonging to the corporation. See
Alcan, 493 U.S. at 336. But that prudential rule does
not bar corporate owners from bringing suit if they
have “a direct, personal interest in a cause of action
. . . even if the corporation’s rights are also im-
plicated.” Id. And in our case the Greens contend
that they, as the controlling owners and operators of
Hobby Lobby and Mardel, are the human beings who
must direct the corporations to comply with the man-
date and do so in defiance of their faith. They con-
tend the ACA prevents them as individuals from own-
ing and managing a corporation of the size of Hobby
Lobby and Mardel—from practicing their traditional
trade—without violating their religious beliefs. That
much would seem to qualify as a quintessentially “di-
rect” and “personal” interest protected even under the
shareholder standing rule. See Heart of Am. Grain
Inspection Serv., Inc. v. Missour: Dep’t of Agricul-
ture, 123 F.3d 1098, 1102 (8th Cir. 1987) (both em-
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ployee grain inspectors and their corporate employer
had standing to sue to enjoin law preventing employer
from weighing grain because not only would the cor-
poration be injured but the inspectors themselves
would be “prevented from practicing their trade by
virtue of the state’s actions”) (emphasis added));
Grubbs, 445 F.3d at 1280. On this score, we find
ourselves in full agreement with Judge Matheson.*

Turning finally to the merits, they are by this point
clear enough. Unlike Hobby Lobby and Mardel,
there can be no colorable question that the Greens are
“persons” entitled to RFRA’s protections. Neither
can there be any colorable question that the Greens
face a “substantial burden” on their “exercise of reli-
gion.” This statutory threshold is met when, among
other things, the government presents a plaintiff with
a “Hobson’s choice—an illusory choice where the only
realistically possible course of action trenches on an
adherent’s sincerely held religious belief.” Abdul-
haseeb v. Calbone, 600 F.3d 1301, 1315 (10th Cir. 2010).
As we have already seen, the Greens face precisely
that—a choice between abiding their religion or saving
their business. With respect to the remaining statu-
tory and equitable factors, Judge Tymkovich shows

4 Whether other individuals with lesser claims to involvement in

a company or effecting a governmental mandate could lay claim to
such a direct and personal interest is, no doubt, an important
question, but it is one for a different case with different facts, not
the one we confront today. Ours simply is not the case of “man-
agers” seeking standing, see Briscoe Op. at 34, it is one involving
individuals who are the beneficial owners, as well as the directors
and officers, of privately held companies.
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why they all favor granting rather than withholding
the requested relief, and none of that discussion war-
rants repetition here. Here it is enough to observe
simply that the Greens, no less than Hobby Lobby and
Mardel, merit the court’s protection while this case
proceeds.

In many ways this case is the tale of two statutes.
The ACA compels the Greens to act. RFRA says
they need not. We are asked to decide which legisla-
tive direction controls. The tie-breaker is found not
in our own opinions about good policy but in the laws
Congress enacted. Congress structured RFRA to
override other legal mandates, including its own stat-
utes, if and when they encroach on religious liberty.
When construing any “federal statutory law adopted
after November 16, 1993,” Congress told us in no un-
certain terms we should deem it “subject to [RFRA]
unless such law explicitly excludes such application.”
See 42 U.S.C. § 2000bb-3(b). In this way, RFRA is
indeed something of a “super-statute.” Michael Paul-
sen, A RFRA Runs Through It: Religious Freedom
and the U.S. Code, 56 Mont. L. Rev. 249, 253 (1995).
And because the government identifies no explicit
exclusion in the ACA to its dictates, it is RFRA’s leg-
islative direction that must prevail in the end. In-
deed, though our opinions today may be many and the
routes we follow various, no fewer than six of us agree
that the district court’s holding failed to give sufficient
attention to RFRA’s powerful voice.

& % % % %
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We could not, of course, reach the merits of the
RFRA question if we thought the Anti-Injunction Act
barred our way. The AIA precludes our consider-
ation of suits seeking to “restrain the assessment or
collection of any [federal] tax.” 26 U.S.C. § 7421(a).
Though they agree on little else, both sides before us
insist this lawsuit doesn’t meet that description. But
a non-trivial argument could be made that they are all
wrong: the plaintiffs, after all, seek to restrain the
government’s use of any of the ACA’s enforcement
mechanisms, including one that is expressly labeled a
“tax.” See 26 U.S.C. § 4980D(a). And Congress’s
decision to label something a tax usually is enough for
it to trigger the AIA, “even where that label [is] inac-
curate.” See NFIB v. Sebelius, 132 S. Ct. 2566, 2583
(2012).

I write to emphasize that, even if the parties are
wrong and the AIA does apply to this case, it still
wouldn’t allow us to avoid reaching the merits. It
wouldn’t because the government has expressly waived
any reliance on the ATA: not only did it fail to raise
the AIA as a defense in the districet court, it discour-
aged us from applying the statute when we invited
additional briefing on the matter. So long as the ATA
affords the government only a waivable defense—so
long as it doesn’t impose on the courts a jurisdictional
limit on our statutory authority to entertain this
case—we are bound to reach the merits. And a waiv-
able defense, we are persuaded, is all the AIA pro-
vides.
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The Supreme Court has cautioned that “[jluris-
diction . . . is a word of many, too many, mean-
ings.” Steel Co. v. Citizens for a Better Env’t, 523
U.S. 83, 90 (1998) (internal quotation marks omitted).
As a result, the Court has instructed us against relying
on “drive-by jurisdictional rulings” that do not
properly grapple with the distinctions between proce-
dural requirements, claim elements, and bona fide
jurisdictional limits on a court’s power. See Reed El-
sevier, Inc. v. Muchnick, 559 U.S. 154, 161 (2010); Ar-
baugh v. Y&H Corp., 546 U.S. 500, 510-11 (2006); Steel
Co., 523 U.S. at 91. To rein in courts’ “profligate use
of the term jurisdiction,” the Supreme Court has re-
cently adopted “a readily administrable bright line for
determining whether to classify a statutory limitation
as jurisdictional.” Sebelius v. Auburn Reg’l Med.
Ctr., 133 S. Ct. 817, 824 (2013) (alterations omitted)
(internal quotation marks omitted). That rule re-
quires us to “inquire whether Congress has clearly
stated that the rule is jurisdictional; absent such a
clear statement . . . courts should treat the
restriction as nonjurisdictional in character.” Id.; see
also Gonzalez v. Thaler, 132 S. Ct. 641, 648-49 (2012);
Arbaugh, 546 U.S. at 515-16. Statutes that speak
clearly to “the courts’ statutory or constitutional power
to adjudicate the case” must of course be treated as
jurisdictional and given their full effect. Steel Co.,
523 U.S. at 89 (emphasis in original). But statutes
that speak to the rights or obligations of parties to a
lawsuit establish “claim-processing rules,” are not and
should not be treated as “jurisdictional prescriptions.”
Reed Elsevier, 559 U.S. at 161. In addition to the
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consulting statutory text, we may when necessary
consider as well “context, including [the Supreme]
Court’s interpretation of similar provisions in many
years past.” Id. at 168.

When it comes to the AIA, all of these consider-
ations point in the same direction.

First and most importantly, the AIA’s text dictates
merely that “[e]xcept as provided in [other provisions
inapplicable here] no suit for the purpose of restrain-
ing the assessment or collection of any tax shall be
maintained in any court by any person.” 26 U.S.C.
§ 7421(a). Similar to other claims processing rules,
the statute does not apply its prohibition to the court
(let alone more specifically to the court’s power or
Jurisdiction) but applies its prohibition instead to a
person. Indeed, the AIA’s language is nearly identi-
cal to the language of the copyright statute analyzed in
Reed Elsevier—and we know with certainty that lan-
guage “says nothing about whether a federal court
has subject-matter jurisdiction.” 559 U.S. at 1664.
Compare 26 U.S.C. § 7421(a) (AIA: “no suit . .
shall be malntalned”) with 17 U.S.C. § 411(a) (copy-
right statute: “no civil action . . . shall be
instituted”).

Second, the ATA does not even appear in the same
title of the Code as most statutes bearing on federal
courts’ jurisdiction. See 28 U.S.C. § 1330 et seq.
Instead, Congress chose to place the AIA in Title 26, in
a chapter of the tax code discussing claims processing
rules in proceedings brought by “Taxpayers and Third
Parties.” On at least two occasions, the Supreme
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Court has found Congress’s decision to locate a statute
“separate” from jurisdictional provisions suggestive
contextual evidence that the statute in question was
non-jurisdictional. See Reed FElsevier, 559 U.S. at
164-65; Arbaugh, 546 U.S. at 514. Precisely the same
sort of suggestive contextual evidence exists here.

Third, in both of these respects (in both its lan-
guage and placement) the ATA contrasts sharply with
its cousin, the Tax Injunction Act (TIA), a provision
controlling federal jurisdiction over suits seeking to
enjoin state rather than federal tax collection. The
TIA speaks directly to courts rather than to the par-
ties. See 28 U.S.C. § 1341 (“The district courts shall
not enjoin, suspend or restrain the assessment, levy
or collection of any tax under State law . . . .
(emphasis added)). And the TIA is located within th
same chapter of the same title of the U.S. Code as the
other principal statutes governing federal jurisdiction.
See 1d. Facts like these suggest Congress could have
easily made the AIA jurisdictional if it wished and that
it “would have spoken in clearer terms [in the ATA] if it
intended” to do so. Gonzalez, 132 S. Ct. at 649.
Neither is it insensible to think Congress might wish
to protect state taxes even more than its own from
federal lawsuits: comity and federalism concerns
lurk there, while federal taxes and the lower federal
courts are equally creations of Congress itself.

Finally, there is the Supreme Court’s treatment of
the ATA in past cases. It is settled that the courts
have “no authority to create equitable exceptions to
jurisdictional requirements.” Bowles v. Russell, 551
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U.S. 205, 214 (2007). Yet the Supreme Court has re-
peatedly recognized equitable exceptions to the AIA’s
application. See, e.g., Bob Jones Unwv. v. Stmon, 416
U.S. 725, 742-46 (1974); Enochs v. Williams Packing,
370 U.S. 1, 7 (1962). In fact, the Supreme Court has
expressly indicated that the predecessor to the AIA—
containing substantially the same language—is non-
jurisdictional, going so far as to allow the Solicitor
General to proffer a “waiver of a defense” so the Court
could reach the merits of the case before it. See
Helvering v. Davis, 301 U.S. 619, 639 (1937) (discuss-
ing Rev. Stat. § 3224). All of these results would
seem impossible if the AIA really were jurisdictional.
Admittedly, both the Supreme Court and this court
have on other occasions referred to the statute as
jurisdictional. See, e.g., Enochs v. Williams Packing
& Nav. Co., 370 U.S. 1, 5 (1962); Sterling Consulting
Corp. v. United States, 245 F.3d 1161, 1167 (10th Cir.
2001). But these cases employ the jurisdictional label
with little or no analysis—amounting to exactly the
sort of “drive-by jurisdictional rulings” the Court tells
us to view with a jaundiced eye. And more recently
the Supreme Court has approached the AIA much
more gingerly, taking care to avoid the jurisdictional
epithet. See NFIB v. Sebelius, 132 S. Ct. 2566, 2582
(2012) (holding that the AIA didn’t apply in that case
by its own terms).

In the end, the AIA shows none of the hallmarks of
a jurisdictional restriction, and has many features that
collectively indicate otherwise. The government can
waive its application, and it has done so before us.
Given that, we can be sure, perhaps doubly sure, that
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reaching the merits of this case is appropriate and
indeed our duty.

BACHARACH, J., concurring.

I join Parts I, II, III, IV, V, and VI(B)(1) of Judge
Tymkovich’s thorough, finely-crafted opinion. Like
Judge Tymkovich, I believe that Hobby Lobby Stores,
Inc. and Mardel, Inc. are “persons” under the Reli-
gious Freedom Restoration Act. I write separately
to:

* discuss the need for a remand so that the district
court can address the balancing elements of the
preliminary-injunction inquiry and

* address prudential standing and conclude that
we should instruct the district court to dismiss
the Greens’ claims.

I. The Need for Remand to the District Court on the
Balancing Elements

I respectfully decline to join Parts VI(A), (B)(2),
and (B)(3) of the plurality opinion because I believe
that the required balancing of interests should be
conducted by the district court rather than the court of
appeals. Because we convene as an appellate tribu-
nal, rather than a front-line court of equity, our only
function is to determine whether the district court
committed legal error.

The distriect court did err, as the plurality con-
cludes, by holding that Hobby Lobby and Mardel are
unlikely to succeed on the merits. Still, Hobby Lobby
and Mardel can obtain a preliminary injunction only if
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they persuade a court of three additional elements:
(1) irreparable injury; (2) avoidance of injury to the
public interest; and (3) greater injury to themselves, if
a preliminary injunction were to be denied, than to the
defendants if a preliminary injunction were to be
granted. See Plurality Op., Part VI; see also Winter
v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20, 129
S. Ct. 365 (2008) (identifying the equitable elements
for a preliminary injunction). These elements have
not been addressed by the district court.

I agree with the plurality that Hobby Lobby and
Mardel have demonstrated irreparable injury, for the
government argued in the district court that the ele-
ments involving irreparable injury and likelihood of
success had merged.

The remaining issue is whether the district court
should be allowed to engage in the balancing required
by the other two elements or whether, as the plurality
proposes, we should undertake that task ourselves.
Unlike the plurality, I think the equitable balancing
should be performed by the district court.

As the Supreme Court has recognized, “the decision
whether to grant or deny injunctive relief rests within
the equitable discretion of the district courts.” eBay
Inc. v. MercExchange, L.L.C., 547 U.S. 388, 394 (2006).
Thus, when a district court has not addressed one or
both of the balancing elements because of a legal error
involving some other part of the inquiry, the general
practice is to remand the case to the district court for
initial consideration of the public interest and balanc-
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ing of the potential harm to the parties." Our court
ordinarily follows this practice. See Kikumura v.
Hurley, 242 F.3d 950, 963 (10th Cir. 2001) (remanding
for consideration of the public interest and balancing
of interests because the district court had not dis-
cussed them).

The reasons for this practice are sound. As the
Seventh Circuit Court of Appeals observed, the “cold
record” before the appellate court may not reflect the
district judge’s sense of the equities. Lawson Prods.,
Inc. v. Avnet, Inc., 782 F.3d 1429, 1437-38 (7th Cir.
1986). Thus, it is hard to imagine why an appellate
tribunal would be better than the district court at
balancing the relevant interests. Id.

Now that we have decided the issues of likelihood of
success on the merits and irreparable harm, a court
must weigh the competing equities, such as the public
interest in ensuring access to emergency contracep-

' See eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 394
(2006) (vacating the decision of the court of appeals and ordering a
remand so that the district court could address the equitable ele-
ments of a preliminary injunction); Acumed LLC v. Stryker Corp.,
483 F.3d 800, 811 (Fed. Cir. 2007) (remanding a case to the district
court and explaining that “[i]f we were to weigh the evidence our-
selves to reach a conclusion on injunctive relief, we would effec-
tively be exercising our own discretion as if we were the first-line
court of equity,” a role belonging “exclusively to the district
court”); Lawson Prods., Inc. v. Avnet, Inc., 782 F.2d 1429, 1437-38
(7th Cir. 1986) (remanding to the district court for consideration of
the equitable elements of a preliminary injunction because “the
appellate process is not well suited to an appreciation of the subtle
shadings of a case” involved in the balancing of equities).
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tives and the interests of Hobby Lobby and Mardel in
exercising their religious beliefs. In my view, this
weighing process is more properly suited to the insti-
tutional expertise and function of the district court.

In its own weighing of interests, the plurality does
not mention the public interest that the government
had relied on at the preliminary-injunction hearing:
the health reasons for promoting employee access
to emergency contraceptives. JA 158a. A court of
equity might ultimately decide that this interest is
outweighed by the public interest in extending RFRA
protection to Hobby Lobby and Mardel. But which-
ever court does the balancing must at least consider
the government’s stated interest and weigh it against
the public interest in religious freedom.

As Judge Tymkovich notes, we have occasionally
balanced the equities in the first instance when “the
record is sufficiently developed to allow for an analysis
of the equitable factors on appeal.” Westar Energy,
Inc. v. Lake, 552 F.3d 1215, 1224 (10th Cir. 2009); see
Plurality Op., Parts IV, VI. But here, the record does
not contain any evidence. Thus, I do not believe the
record was sufficiently developed for us to do the bal-
ancing in the first instance.

The plurality suggests that balancing of statutory
public interests is unnecessary because: (1) RFRA
supersedes other statutes, and (2) rights under RFRA
should be treated as if they are constitutional rights.
I respectfully disagree. Public interests can arise
from non-statutory sources, and the rights under
RFRA and the Constitution are distinet.
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First, public interests are found in a variety of
places, often outside of statutes. See, e.g., Stormans,
Inc. v. Selecky, 586 F.3d 1109, 1139 (9th Cir. 2009)
(discussing the public interest in ensuring access to
“Plan B” for sexually active women of childbearing age
without citing statutes that support that interest).
Thus, even if a court of equity were to find that the
public interest in RFRA always outweighs other stat-
utory interests, it could also find that the non-
statutory public interest in access to emergency con-
traceptives outweighs the public interest under RFRA
for Hobby Lobby and Mardel to exercise religion.

Second, RFRA and the First Amendment are dis-
tinct and the scope of the protections are different.
And when we address the likelihood of success, we are
doing so in the context of the RFRA claims—not the
constitutional claims.

In an effort to equate RFRA and the First Amend-
ment, the plurality relies on Kikumura v. Hurley, 242
F.3d 950 (10th Cir. 2001). But Kikumura compared
RFRA to the Constitution in the context of only one
equitable element: irreparable injury. Kikumura v.
Hurley, 242 F.3d at 963. In that context, we simply
applied the general rule that an injury is irreparable
when the court would be unable to grant an adequate
remedy at law. [Id. With regard to the remaining
equitable elements, however, we declined to conduct
the initial balancing of the public interests and the
equities. Id. Instead, we remanded for the district
court to consider the applicable public interests even if
the plaintiff were to show likelihood of success on the
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merits. Id. Thus, Kikumura does not support bal-
ancing of the public interests and equities on appeal
even when the plaintiff is likely to succeed under
RFRA. Indeed, by remanding in Kikumura, we did
precisely the opposite of what the plurality would have
us do here.

In urging that we allow the district court to balance
the remaining elements, I am mindful of the time pres-
sures on the courts—and on Hobby Lobby and Mardel
—as the deadline of July 1, 2013, approaches. Still, I
do not think these time pressures should induce us to
step outside of our institutional limits and usurp a role
better suited to the distriet court.

II. The Greens’ Standing to Sue in their Personal
Capacities

In footnote 4, the plurality opinion states that we
need not address the Greens’ standing. 1 believe,
however, that we should do so. In addressing the
Greens’ standing, we should consider whether Con-
gress abrogated prudential restrictions in RFRA and,
if not, whether the Greens’ alleged injuries derive
solely from the injuries sustained by Hobby Lobby and
Mardel.

In my view, Congress did not abrogate prudential-
standing restrictions in RFRA, and the Greens’ claims
derive solely from the alleged injuries sustained by
Hobby Lobby and Mardel. As a result, I would direct
the district court to dismiss the Greens’ claims based
on the shareholder-standing rule.
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A. Waiver

Prudential-standing limitations are subject to
waiver. See Finstuen v. Crutcher, 496 F.3d 1139,
1147 (10th Cir. 2007). But this court has discretion to
address prudential standing sua sponte. Adams ex
rel. D.J.W. v. Astrue, 659 F.3d 1297, 1299-1301 (10th
Cir. 2011) (addressing a prudential-standing restric-
tion sua sponte). We should invoke this discretion
here, for we have raised the issue, obtained briefs on
the parties’ positions, and learned that the Defendants
object to the Greens’ claims based on prudential-
standing limitations.

B. Abrogation by Congress

If this Court were to address standing, we
would need to consider whether Congress abrogated
prudential-standing limitations in RFRA. The
Greens argue that Congress abrogated these limita-
tions by stating that standing under RFRA “shall be
governed by the general rules of standing under arti-
cle IIT of the Constitution.” 42 U.S.C. § 2000bb-1(c)
(2006). In my view, this language does not eliminate
prudential-standing restrictions.

The restrictions apply unless they are expressly
abrogated by Congress. Bennett v. Spear, 520 U.S.
154 (1997). In § 2000bb-1(c), Congress never men-
tioned prudential restrictions or said that the standing
rules under Article III would be exclusive. Instead,
Congress simply said that Article III would govern
standing issues under RFRA. At best, this language
is ambiguous regarding Congress’s intent to modify
prudential-standing rules.
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Notwithstanding the potential ambiguity in the
text, Congress clarified its intent in the legislative
history. There Congress stated that the language in
RFRA is designed only to preserve the existing body
of case law on article III limitations when taxpayers
sue to challenge the tax-exempt status of religious
institutions. See S. Rep. No. 103-111, at 12-13 (1993),
reprinted in 1993 U.S.C.C.A.N. 1892, 1902-03; H.R.
Rep. 103-88 (1993), 1993 WL 158058. Though Con-
gress rarely includes language solely to emphasize its
intention to keep standing limitations, “that appears to
be precisely what Congress did here.” Jackson .
District of Columbia, 254 F.3d 262, 267 (D.C. Cir.
2001). Indeed, in explaining the cited statutory lan-
guage, the House Judiciary Committee noted that
“[t]The Act would not provide a basis for standing in
situations where standing to bring a free exercise
claim is otherwise absent.” H.R. Rep. 103-88 (1993),
1993 WL 158058. As a result, I do not believe that
Congress has expressly abrogated the prudential-
standing requirements through RFRA.

C. Application of the Shareholder-Standing Rule

With this conclusion, I believe we should instruct
the district court to dismiss the Greens’ claims under
the shareholder-standing rule.

One prudential limit on standing is the general re-
striction against asserting the legal rights and inter-
ests of third parties. See, e.g., Warth v. Seldin, 422
U.S. 490, 499-500 (1975). This restriction frequently
applies when shareholders bring claims deriving solely
from their relationship to the corporation. In such
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situations, courts generally apply the “shareholder-
standing rule,” which “prohibits shareholders from
initiating actions to enforce the rights of the corpora-
tion unless the corporation’s management has refused
to pursue the same action for reasons other than
good-faith business judgment.” Franchise Tax Bd. of
Cal. v. Alcan Aluminium Ltd., 493 U.S. 331, 336
(1990). This rule is designed to “limit access to the
federal courts to those litigants best suited to assert a
particular claim.” Gladstone Realtors v. Bellwood,
441 U.S. 91, 100 (1979).

But sometimes shareholders and their corporations
suffer distinct injuries. In these cases, courts have
carved out an exception to the shareholder-standing
rule, allowing shareholders to sue when they have “a
direct, personal interest in a cause of action.” Fran-
chise Tax Bd. of Cal. v. Alcan Aluminium Ltd., 493
U.S. 331, 336 (1990). Thus, the issue of standing
turns on whether the Greens claim an injury from the
Affordable Care Act that is direct and personal or
merely derivative of the injury to Hobby Lobby and
Mardel.

In my view, the Greens’ injury stemming from the
Affordable Care Act is purely derivative of the corpo-
rations’ injury. The mandate does not require any-
thing of the Greens; the obligation falls solely on the
corporations.

In oral argument, the Greens argue that they in-
curred a direct injury from their duty to implement the
contraceptive mandate for Hobby Lobby and Mardel.
But the Greens are implementing these decisions as
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officers and directors of the corporations, not as indi-
viduals acting in their personal capacities.

The Greens must subordinate their own religious
beliefs to fulfill their fiduciary duties under Oklahoma
law as officers and directors of Hobby Lobby and
Mardel. See Fields v. Victor Bldg. & Loan Co., 175 P.
529, 531 (Okla. 1918) (per curiam). As fiduciaries, the
Greens must implement corporate decisions by setting
aside their own religious beliefs and advancing the
best interests of the corporations. See id.

In advancing the best interests of Hobby Lobby and
Mardel, the Greens face a difficulty because the man-
date creates conflicting interests for Hobby Lobby and
Mardel: the financial interest in complying with the
mandate and the religious interest in not covering
insurance for certain contraceptives. But this Hob-
son’s choice falls solely on the two corporations, and
the Greens’ injury is not directly or personally created
by the Affordable Care Act. Instead, the Greens’
injury stems derivatively from their fiduciary duties
under Oklahoma law to advance the conflicting finan-
cial and religious interests of Hobby Lobby and Mar-
del. As aresult, I donot believe the Greens can avoid
the shareholder-standing rule based on a “direct” or
“personal” injury created by the Affordable Care Act.

Accordingly, I would remand with instructions to
dismiss the Greens’ claims for lack of prudential
standing under the shareholder-standing rule.

BRISCOE, Chief Judge, concurring in part and dis-
senting in part, joined by LUCERO, Circuit Judge.
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In its eagerness to afford rights under the Religious
Freedom Restoration Act (RFRA) and the Free Exer-
cise Clause of the First Amendment to Hobby Lobby
and Mardel, the majority ignores the fundamental
components upon which sound judicial decisionmaking
is grounded: evidence, of which plaintiffs presented
none; burdens of persuasion, which indisputably rest
on the plaintiffs but which the majority effectively
imposes on the defendants; and precedent, of which
there is none to support the plaintiffs’ novel claims
under RFRA, or the new class of corporations effec-
tively recognized by the majority. I therefore dissent
from the majority’s conclusion that Hobby Lobby and
Mardel have established a substantial likelihood of
success on the merits of their RFRA claims, and the
majority’s concomitant decision to reverse the district
court’s denial of plaintiffs’ motion for preliminary
injunctive relief.

1.  The Anti-Injunction Act

Regarding the threshold question of the applicabil-
ity of the Anti-Injunction Act (AIA), three judges
would have us take the unnecessary step of concluding
that the AIA is not jurisdictional, but instead a waiv-
able, non-jurisdictional “claims processing rule.” Gor-
such Op. at 14, 15. In my view, it is sufficient simply
to conclude, as everyone agrees, that the AIA does not
apply to the RFRA claims asserted by Hobby Lobby
and Mardel, and to leave the jurisdictional/
nonjurisdictional question (which neither side has
raised) for another case in which it matters. See
generally Nat'l Fed’'n of Indep. Bus. v. Sebelius, 132
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S. Ct. 2566 (2012) (Scalia, J., dissenting) (“The values
that should have determined our course today are
caution [and] minimalism . . . . 7). 1 there-
fore concur in the conclusion that the AIA does not bar
the RFRA claims at issue in this appeal.

II. The Record on Appeal

Section I of the majority opinion purports to outline
the “Background & Procedural History” of this case,
including a description of the plaintiffs and their busi-
nesses, and the types of drugs and devices mandated
under the challenged contraceptive-coverage regula-
tion. Reading this section, one would think either
that the government had admitted all of the allegations
in plaintiffs’ complaint, or, more likely, that the plain-
tiffs had presented a wealth of evidence at the prelim-
inary injunction hearing to support those allegations.
But as it turns out, neither is true. At the hearing on
plaintiffs’ motion for preliminary injunction, plaintiffs
presented no evidence of any kind. And, although the
government opposed plaintiffs’ motion for preliminary
injunction, it never had an opportunity to file an an-
swer to plaintiffs’ complaint. That is because, shortly
after the district court denied plaintiffs’ motion for
preliminary injunction, the district court proceedings
were stayed pending the outcome of this appeal.

As a result, we know very little about any of the
important facts of this case. For example, although
the allegations in plaintiffs’ complaint touch on certain
aspects of the structure and operation of the two cor-
porate plaintiffs, we do not know, even assuming the
truth of those allegations, precisely how each corpora-



106a

tion was established, how it is structured, or how it is
operated. Relatedly, plaintiffs presented no evidence
attempting to demonstrate whether or how Hobby
Lobby and Mardel hold religious beliefs, and whether
or how these corporate plaintiffs, which collectively
operate hundreds of retail stores and employ thou-
sands of employees, exercise religion. In turn,
plaintiffs presented no evidence indicating how the
contraceptive-coverage regulation would burden Hob-
by Lobby’s and Mardel’s religious beliefs. Lastly,
there is no evidentiary support in the record for plain-
tiffs’ allegations that the objected-to contraceptive
drugs and devices actually have the potential to pre-
vent implantation of fertilized eggs. To be sure, a
review of the briefs filed in this case suggests there is
agreement among the parties and amici that intrau-
terine devices have such potential. But the same
cannot be said about the challenged contraceptive
drugs (e.g., Plan B and Ella). See Tummino v. Ham-
burg, — F. Supp. 2d —, 2013 WL 1348656 at *1
(E.D.N.Y. Apr. 5, 2013) (finding that levonorg-
estrel-based emergency contraception, such as Plan B
and Plan B One-Step, interfere with prefertilization
events and have not been shown to interfere with im-
plantation of a fertilized egg).

In light of these evidentiary deficiencies, I fail to
see how plaintiffs could reasonably be said to have
carried their burden of establishing their entitlement
to a preliminary injunction. And, relatedly, I am
concerned, given these evidentiary deficiencies, about
the majority’s eagerness to issue seemingly definitive
rulings on the merits of plaintiffs’ novel claim that for-
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profit corporations are entitled to coverage under
RFRA. See generally Kennedy v. Silas Mason Co.
334 U.S. 249, 256-57 (1948) (“noting that “summary
procedures, however salutary where issues are clear-
cut and simple, present a treacherous record for de-
ciding issues of far-flung import, on which this Court
should draw inferences with caution from complicated
courses of legislation”).

II1I.  Are Hobby Lobby and Mardel Persons Exercis-
ing Religion Under RFRA?

In the first part of its merits analysis, the majority
addresses the question of whether Hobby Lobby and
Mardel qualify as “persons exercising religion for
purposes of RFRA.” Maj. Op. at 25. As I shall out-
line below, the majority makes a number of critical
mistakes in doing so. And its ultimate holding, which
is unprecedented, is sufficiently ambiguous that nei-
ther the majority nor anyone else can confidently pre-
dict where it may lead, particularly when one considers
how easily an “exercise of religion” could now be as-
serted by a corporation to avoid or take advantage of
any governmental rule or requirement.

A.

The majority begins its analysis by suggesting that
Hobby Lobby has a “religious mission.” 1Id. The
majority also notes, and effectively adopts, the plain-
tiffs’ characterization of the two corporations as “faith-
based compan[ies].” Id. at 10.

These characterizations, however, find meager
support in the factual record, and virtually no support
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in federal or state law. The certificates of incorpora-
tion for both Hobby Lobby and Mardel were submitted
to the district court as exhibits to the defendants’ brief
in opposition to plaintiffs’ motion for preliminary in-
junction and are now part of the joint appendix in this
appeal. Notably, there is not a single reference to
religion in either certificate. Instead, the certificates
state simply that Hobby Lobby and Mardel were cre-
ated for the purpose of “engag[ing] in any lawful act or
activity for which corporations may be organized un-
der the Oklahoma General Corporation Act.” JA at
162a, 166a. Consistent with these certificates, the
plaintiffs’ complaint concedes that both Hobby Lobby
and Mardel are “privately held, for-profit corpora-
tions[s] . . . organized under Oklahoma law.”
Id. at 18a. More specifically, the complaint alleges
that Hobby Lobby operates approximately 514 craft
stores in the United States, selling “a variety of art
and craft supplies, home decor, and holiday decora-
tions.” 1Id. at 20a. As for Mardel, the complaint
alleges that it is “a bookstore and educational supply
company that specializes in Christian materials, such
as Bibles, books, movies, apparel, church and educa-
tional supplies, and homeschool curricula.” Id. at 21a.
Assuming the truth of these allegations, Hobby Lobby
and Mardel are, in a nutshell, for-profit businesses
focused on selling merchandise to consumers.

To be sure, plaintiffs allege in their complaint that
“Hobby Lobby’s statement of purpose reads:
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In order to effectively serve our owners, employees,
and customers the Board of Directors is committed
to:

Honoring the Lord in all we do by operating the
company in a manner consistent with Biblical
principles.

Offering our customers an exceptional selection
and value.

Serving our employees and their families by es-
tablishing a work environment and company
policies that build character, strengthen indi-
viduals, and nurture families.

Providing a return on the owners’ investment,
sharing the Lord’s blessings with our employ-
ees, and investing in our community.

We believe that it is by God’s grace and provi-
sion that Hobby Lobby has endured. He has
been faithful in the past, we trust Him for our

future.”
Id. at 22a-23a. The complaint also alleges that “[t]he
Green family’s business practices . . . reflect

their Christian faith in unmistakable and concrete
ways.” 1d. at 14a. For example, they allege that
“[t]hey give millions of dollars from their profits to
fund missionaries and ministries around the world,”
and “they close all their stores on Sundays, even
though they lose millions in annual sales by doing so.”
Id.
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But these alleged facts, though perhaps establish-
ing a sincerity of purpose on the part of the Green
family that is rooted in their faith, cannot alter the
basic for-profit status of the two corporations, or oth-
erwise place these corporations into a unique class for
purposes of RFRA in particular, or federal or state law
in general. Significantly, the majority, despite em-
ploying the unique characterizations of “faith-based
companies” and businesses with “a religious mission,”
does not cite to a single source in support of this new
legal category of for-profit corporation.

That is because it cannot. As far as I can deter-
mine, neither the United States Supreme Court nor
any federal circuit court, until now, has ever used the
phrase “faith-based company,” let alone recognized
such a distinct legal category of for-profit corpora-
tions. Nor, as far as I can tell, has the United States
Supreme Court or any federal circuit court, until now,
recognized a for-profit corporation as having a “reli-
gious mission.” Finally, Oklahoma state law, under
which Hobby Lobby and Mardel were formed and
currently exist, does not recognize any such unique
class of corporation.

B.

The majority concludes that Hobby Lobby and
Mardel are “persons” for purposes of RFRA. Maj.
Op. at 25-35. In reaching this conclusion, the majori-
ty correctly notes that “RFRA contains no special
definition of ‘person.”” 1d. at 27. The majority thus
turns to “the Dictionary Act, which instructs: ‘In de-
termining the meaning of any Act of Congress, unless
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the context indicates otherwise * * * the word[]
“person” . . . include[s] corporations, compa-
nies, associations, firms, partnerships, societies, and
joint stock companies, as well as individuals.”” Id.
(quoting 1 U.S.C. § 1). The majority then cites Gon-
zalez v. O Centro Espirita Beneficente Uniao do Veg-
etal, 546 U.S. 418 (2006), which involved RFRA claims
raised by a New Mexico-based religious sect organized
as a non-profit corporation. Relying on O Centro, the
majority asserts that “the Supreme Court has affirmed
the RFRA rights of corporate claimants, notwith-
standing the claimants’ decision to use the corporate
form.” Maj. Op. at 27. Proceeding on the assump-
tion that “at least some types of corporate entities can
bring RFRA claims,” the majority then asks “whether
Congress intended to exclude for-profit corporations,
as opposed to non-profit corporations, from RFRA’s
scope.” Id. at 28. Ultimately, the majority con-
cludes that Congress “chose not to do so in RFRA,)”
id., and that, instead, “Congress meant ‘person’ in
RFRA to [carry] . . . its default meaning in the
Dictionary Act—which includes corporations regard-
less of their profit-making status,” id. at 34-35.

The problem, however, is that the majority fails to
properly recognize that “the context [of RFRA, in-
cluding its legislative history,] indicates otherwise,” 1
U.S.C. § 1, and thus it is unreasonable to assume from
Congress’s silence that Congress anticipated that for-
profit corporations would be covered as “persons”
under RFRA. RFRA, as the majority notes, was en-
acted by Congress in response to the Supreme Court’s
decision in Employment Division v. Smith, 494 U.S.
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872 (1990), which construed the Free Exercise Clause
of the First Amendment to hold that “neutral, gener-
ally applicable laws may be applied to religious prac-
tices even when not supported by a compelling gov-
ernmental interest.” City of Boerne v. Flores, 521
U.S. 507, 514 (1997). In Congress’s view, “the com-
pelling interest test as set forth in [pre-Smith] Federal
court rulings [wa]s a workable test for striking sensi-
ble balances between religious liberty and compet-
ing prior governmental interests.” 42 U.S.C.
§ 2000bb(a)(56). Thus, RFRA was intended “to restore
the compelling interest test . . . and to guar-
antee its application in all cases where free exer-
cise of religion is substantially burdened.”  Id.
§ 2000bb(b)(1). In short, the purpose of RFRA was
restoration of pre-Smith free exercise jurisprudence,
not expansion of the scope of the Free KExercise
Clause. See O Centro, 546 U.S. at 1216 (noting that
Congress, by way of RFRA, “adopt[ed] a statutory
rule comparable to the constitutional rule rejected in
Smith.”); Vill. of Bensenville v. Fed. Aviation Admin.,
457 F.3d 52, 62 (D.C. Cir. 2006) (“[W]ith RFRA Con-
gress intended to ‘restore’ the standard by which fed-
eral government actions burdening religion were to be
judged, not to expand the class of actions to which the
standard would be applied.”).

The relevant context, then, is the body of free exer-
cise case law that existed at the time of RFRA’s pas-
sage. See Bruesewitz v. Wyeth LL.C, 131 S. Ct. 1068,
1082 (2011) (“When all (or nearly all) of the relevant
judicial decisions have given a term or concept a con-
sistent judicial gloss, we presume Congress intended
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the term or concept to have that meaning when it
incorporated it into a later-enacted statute.”) (internal
quotation marks omitted); Stewart v. Dutra Constr.
Co., 543 U.S. 481, 490 (2005) (examining “[t]he context
surrounding the . . . enactment” of the statute
at issue); Rowland v. Calif. Men’s Colony, 506 U.S. 194,
199 (1993) (holding that context includes “the texts of
other related congressional Acts”).! And the proper
inquiry is whether, at the time of RFRA’s passage, the
Supreme Court had said anything about for-profit
corporations possessing and exercising rights under
the Free Exercise Clause of the First Amendment.”

! Obviously, there were no “related congressional Acts” that

existed at the time of RFRA’s passage. Because, however, RFRA
was intended to effectively overrule Smith and supplement the
existing body of free exercise case law, City of Boerne, 521 U.S. at
531 (noting that RFRA was intended “to attempt a substantive
change in constitutional protections”), it is precisely that existing
body of free exercise case law that provides the proper context for
understanding the text of RFRA.

®  The majority ignores this inquiry and instead concludes, after

discussing religious exemptions contained in Title VII, the Ameri-
cans with Disabilities Act, and the National Labor Relations Act,
that “Congress knows how to craft a corporate religious exemption,
but chose not to do so in RFRA.” Maj. Op. at 28. But those
statutes, all of which address the relationship between an employer
and an employee, are significantly different than RFRA and, in my
view, do not support the majority’s assumption that Congress anti-
cipated that for-profit corporations would be deemed “persons”
under RFRA. Indeed, I believe we must assume just the opposite
since, at the time of RFRA’s passage, Congress had never ex-
empted for-profit corporations, on the basis of religious reasons,
from any of these employment-related laws. As I discuss in
greater detail below, affording for-profit corporations rights under
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Plaintiffs, who carry the burden on this inquiry, pro-
vide us with no persuasive authority.? Indeed, they
don’t even directly address this question. Not be-
cause they have overlooked precedent. But rather

RFRA effectively creates a religious-based exemption to any num-
ber of federal statutes, including all of those that impact the
employer-employee relationship. Because, however, Congress has
never expressly created any such exemption in any employment-
related laws, it is improper for us to effectively create such exemp-
tions based upon Congress’s silence in employing the term “per-
son” in RFRA.

3

The majority properly acknowledges, as it must, that the
plaintiffs carry two related burdens at this stage of the proceed-
ings. First, to establish their entitlement to a preliminary injune-
tion. Maj. Op. at 24. Second, to prove that there is a substantial
likelihood that they will establish “a prima facie case under RFRA
by showing that the government substantially burdens a sincere
religious exercise.” Id. at 19. But in addressing whether Hobby
Lobby and Mardel “can take advantage of RFRA’s protections,”
Maj. Op. at 31, the majority quite clearly places the burden of
persuasion on the defendants, rather than on the plaintiffs who, as
the parties seeking relief under RFRA and the movants seeking
preliminary injunctive relief, properly carry that burden. In par-
ticular, the majority, rather than examining what precedents, if
any, the plaintiffs can muster in support of their position, focuses
almost exclusively on the defendants’ arguments in opposition to
the plaintiffs’ RFRA claims. E.g., at 26 (“The government makes
two arguments for why this is not the case.”), id. (“We reject both
of these arguments.”), 32 (“we do not see what the government sees
in Amos”), id. (“Nor do the other post-RFRA circuit cases on which
the government relies provide more guidance.”), 34 (“to the extent
the government sees Spencer and Great Falls as following prinei-
ples laid down in Amos . . . we disagree.”), id. (“In conclu-
sion, the government has given us no persuasive reason to think
that Congress meant ‘person’ in RFRA to mean anything other
than its default meaning in the Dictionary Act”).
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because none exists. At the time of RFRA’s passage,
the Supreme Court had never addressed whether, let
alone recognized that, a for-profit corporation posses-
sed free exercise rights under the First Amendment.
In other words, during the 200-year span between the
adoption of the First Amendment and RFRA’s pas-
sage, the Supreme Court consistently treated free
exercise rights as confined to individuals and non-
profit religious organizations. E.g., Jimmy Swaggart
Ministries v. Bd. of Equalization of Calif., 493 U.S. 378
(1990) (addressing free exercise claims asserted by
religious organization); Sch. Dist. of Abington Twp. v.
Schempp, 374 U.S. 203, 223 (1963) (holding that the
purpose of the Free Exercise Clause is “to secure
religious liberty in the individual by prohibiting any
invasions thereof by civil authority.”) (emphasis add-
ed). And, in United States v. Lee, 455 U.S. 252
(1982), decided approximately a decade prior to
RFRA’s enactment, the Supreme Court emphasized
that “[w]hen followers of a particular sect enter into
commercial activity as a matter of choice, the limits
they accept on their own conduct as a matter of con-
science and faith are not to be superimposed on the
statutory schemes which are binding on others in that
activity.” Id. at 261. In light of this body of prece-
dent, the only reasonable conclusion we can draw is
that Congress, in employing the term “person” in
RFRA, anticipated that it would encompass only indi-
viduals and non-profit religious organizations.

The limitation of RFRA’s applicability to individu-
als and non-profit religious organizations is reinforced
by examining the legislative history of RFRA. In
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discussing the “BACKGROUND AND NEED” for
RFRA, Congress noted “that the right to observe one’s
faith, free from Government interference, . . . is
enshrined in the free exercise clause of the first
amendment.” Religious Freedom Restoration Act of
1993, S. Rep. 103-111 (1993), reprinted in 1993
U.S.S.C.A.N. 1892, 1893-94 (emphasis added). In
turn, Congress recognized that “[t]his fundamental
constitutional right may be undermined . . . by
governmental rules of general applicability which
operate to place substantial burdens on individuals’
ability to practice their faiths.” 1Id. at 1894 (empha-
sis). Congress further stated that “[t]he extent to
which the Free Exercise Clause requires government
to refrain from impeding religious exercise defines
nothing less than the respective relationships in our
constitutional democracy of the individual to govern-
ment and to God.” Id. at 1897 (emphasis added).
Later, in discussing the intended purpose of RFRA
and its impact on other areas of the law, Congress
made explicit reference to “religious institutions” and
“religious organizations.” Id. at 1898 (“The act thus
would not require such a justification for every gov-
ernment action that may have some incidental effect
on religious institutions.”), 1902 (“the courts have long
adjudicated cases determining the appropriate rela-
tionship between religious organizations and govern-
ment.”). Entirely absent from the legislative history,
however, is any reference to for-profit corporations.
In short, Congress clearly recognized that individuals
and religious organizations enjoy free exercise rights,
and thus it anticipated that RFRA’s reach would ex-
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tend to them. But nowhere is there any suggestion
that Congress foresaw, let alone intended that, RFRA
would cover for-profit corporations.

Consequently, it comes as no surprise that not a
single case, until now, has extended RFRA’s protec-
tions to for-profit corporations. Although the major-
ity finds significance in the Supreme Court’s O Centro
decision, see Maj. Op. at 27 (“the Supreme Court has
affirmed the RFRA rights of corporate claimants”),
the fact of the matter is that the plaintiff in O Centro
was a New Mexico non-profit corporation, specifically
“[a] religious sect with origins in the Amazon Rainfor-
est.” 546 U.S. at 423. Thus, O Centro is entirely
consistent with pre-RFRA free exercise precedent and
tells us nothing about RFRA’s application to for-profit
corporations.

The same can be said for Citizens United v. FEC,
558 U.S. 310 (2010). In Citizens United, the Supreme
Court held that corporations have free speech rights
under the First Amendment. But that holding has no
bearing on our assessment of RFRA’s “context” be-
cause it was issued nearly twenty years after RFRA’s
enactment, and it dealt with a different provision of the
First Amendment than the one Congress was con-
cerned with in RFRA. See generally Conestoga
Wood Specialities Corp. v. Sebelius, — F. Supp. 2d —,
2013 WL 140110 at *7 (E.D. Pa. Jan. 11, 2013) (“Al-
though [the Free Speech and Free Exercise Clauses]
reside within the same constitutional amendment,
these two provisions have vastly different purposes
and precedents, and we decline to make the significant
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leap Plaintiffs ask of us without clear guidance from
Congress or the Supreme Court.”). In short, a 2010
Supreme Court decision concerning the First Amend-
ment free speech rights of a corporation cannot, in
retroactive fashion, impact our determination of what
Congress intended when it enacted RFRA in 1993.*

In sum, “there is no plausible basis for inferring
that Congress intended or could have anticipated” that
for-profit corporations would be covered by RFRA.
McQuiggin v. Perking, 133 S. Ct. 1924, 1942 (2013)
(Scalia, J., dissenting). The majority’s conclusion to
the contrary thus “amounts to a pure judicial override
of the statute Congress enacted.” 1d.

C.

Having concluded that Hobby Lobby and Mardel
qualify as “persons” for purposes of RFRA, the ma-
jority in turn concludes, “as a matter of constitutional
law, [that] Free Exercise rights may extend to some
for-profit organizations.” Maj. Op. at 26. In doing

4

To the extent the majority means to suggest that RFRA can
incorporate evolving free exercise or First Amendment case law,
that view is simply wrong. Although RFRA originally defined
free exercise as “the exercise of religion under the First Amend-
ment to the Constitution, 42 U.S.C. § 2000bb-2(4) (1999), Congress
subsequently amended this part of RFRA to instead provide a fixed
statutory definition of religious exercise for both RFRA and the
Religious Land Use and Institutionalized Persons Act of 2000.
This fixed statutory definition makes no reference to the First
Amendment and instead provides that “religious exercise” includes
“any exercise of religion, whether or not compelled by, or central
to, a system of religious belief.” 42 U.S.C. § 2000cc-5(7)(A).
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so, the majority purports to rely on the precise body of
case law that it ignored in assessing the “context” of
RFRA, i.e., pre-RFRA “jurisprudence regarding who
can bring Free Exercise claims.” Maj. Op. at 36.
And, despite the fact that, as I have explained, this
jurisprudence does not include a single case extending
free exercise rights to for-profit corporations, the
majority concludes, remarkably, that at least some for-
profit corporations enjoy free exercise rights.

How does the majority arrive at this conclusion?
It first asserts, correctly, that the Supreme Court has
recognized “‘a right to associate for the purpose of

exercis[ing] . . . religion,”” Maj. Op. at
37 (quoting Roberts v. U.S. Jaycees, 468 U.S. 609, 618
(1984) (addressing claim brought by non-profit civic
and service organization)), and that, consequently,
“the Free Exercise Clause at least extends to associa-
tions like churches—including those that incorporate,”
id.” It then asserts, again correctly, that “the Su-
preme Court has settled that individuals have Free
Exercise rights with respect to their for-profit busi-
nesses,” i.e., sole proprietorships. Id. at 38 (emphasis
in original; citing Lee and Braunfeld v. Brown, 366
U.S. 599 (1961)).

® In doing so, the majority cites to, but does not place significant
reliance on, the Supreme Court’s decision in Citizens United.
Maj. Op. at 37. As I have already explained, I agree that Citizens
United, which held that corporations have free speech rights under
the First Amendment, has no bearing on the outcome of this ap-
peal.
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From there, however, the majority abandons its
purported examination of pre-RFRA jurisprudence
and “wander[s] into uncharted areas of the law with no
compass other than [its] own opinions about good
policy.” Denver Area Educ. Telecomm. Consortium,
Inc. v. F.C.C., 518 U.S. 727 (1996) (Kennedy, J., con-
curring in part and dissenting in part). To begin
with, the majority, noting that the First Amendment
was intended by Congress to protect not only belief
but conduct, suggests that “religious conduet includes
religious expression . . . communicated by

. . for-profit corporations,” Maj. Op. at 39, such
as the alleged efforts by Hobby Lobby and Mardel to

“proselytize by purchasing hundreds of newspaper ads
to ‘know Jesus as Lord and Savior,”” id. at 40 (quoting
JA at 24a). But the majority cites to no authority
suggesting that Congress, either at the time of the
First Amendment’s adoption or the passage of RFRA,
remotely considered, let alone firmly believed, that
for-profit corporations, as entities separate from the
individuals that form them, could “exercise religion.”

Indeed, at the time of RFRA’s passage, the law had
long distinguished between categories of corporations
based upon “the specific purposes of their creation.”
Bank of Augusta v. Earle, 38 U.S. 519, 580 (1839); see
Lankford v. Menefee, 145 P. 375, 378 (Okla. 1914)
(“Every such corporation must be organized or incor-
porated for a particular purpose.”). In particular,
“corporations [we]re, from the particular purposes to
which they [we]re devoted, denominated spiritual, and
some lay; and the latter . . . again divided into
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civil and eleemosynary corporations.”® Trustees of
Dartmouth College v. Woodward, 17 U.S. 518, 668
(1819). And, quite logically, only those “spiritual”
corporations, i.e., non-profit religious organizations,
had been recognized as having the ability to “exercise
religion.”

In turn, the majority, citing Citizens United, as-
serts there is “no reason [why] the Supreme Court
would recognize constitutional protection for a corpo-
ration’s political expression but not its religious ex-
pression.” Maj. Op. at 40. But, as I have already
noted, there are a number of reasons why we must not
allow Citizens United to impact our assessment of
what Congress anticipated or intended when it enacted
RFRA: (itizens United was issued nearly twenty
years after RFRA; it dealt with the Free Speech
Clause rather than the Free Exercise Clause of the
First Amendment; and “mark[ed] a dramatic break
from” the Court’s prior Free Speech precedents.
Citizens United, 558 U.S. at 394 (Stevens, J., dissent-
ing).

% In this case, it is quite clear even from the little we know about
Hobby Lobby and Mardel that, notwithstanding the intentions of
the Green family to operate them in a manner consistent with
Biblical principles, they were created for the specific purpose of
selling goods and making a profit. In other words, nothing in the
record on appeal remotely suggests that Hobby Lobby and Mardel
were created primarily to function as a vehicle through which a
group of believers could associate and collectively exercise their
religion.
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The majority next states that it “cannot see why an
individual operating for profit retains Free Exercise
protections but an individual who incorporates—even
as the sole shareholder—does not, even though he
engages in the exact same activities as before.” Maj.
Op. at 40. The obvious response to this is that, in the
latter situation, a new entity separate from the natural
individual has been formed. The Supreme Court has
clearly stated that “incorporation’s basic purpose is to
create a distinct legal entity, with legal rights, obliga-
tions, powers, and privileges different from those of
the natural individuals who created it, who own it, or
whom it employs.” Cedric Kushner Promotions, Ltd.
v. King, 533 U.S. 158, 163 (2001). Consistent with
these principles, Oklahoma law, under which Hobby
Lobby and Mardel were created and continue to exist,
provides that “even a family corporation is a separate
and distinct legal entity from its shareholders.”
Sautbine v. Keller, 423 P.2d 447, 451 (Okla. 1966); see
Fanning v. Brown, 8 P.3d 841, 846 (Okla. 2004)
(“Generally, a corporation is regarded as a legal entity,
separate and distinet from the individuals comprising
it.”).” And, as I have noted, the specific purpose for
which this new entity is created matters greatly to how
it will be categorized and treated under the law.

" Given the apparent ownership structure of the two corporate

plaintiffs in this case, the majority would apparently have us disre-
gard two organizational structures: first, the corporate structure
of Hobby Lobby and Mardel; second, the organizational structure
of the trusts that actually own Hobby Lobby and Mardel.
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The majority, obviously aware of these legal dis-
tinctions, asserts that “[t]his cannot be about the pro-
tections of the corporate form, such as limited liability
and tax rates,” because “[r]eligious associations can
incorporate, gain those protections, and nonetheless
retain their Free Exercise rights.” Maj. Op. at 40.
In turn, the majority asserts, with no support other
than its own view of public policy, that “sincerely reli-
gious persons could find a connection between the
exercise of religion and the pursuit of profit.” 1Id. at
41. Finally, the majority suggests, most remarkably
and again with no support other than its own views,
that the operation of a successful for-profit corporation
can reasonably be viewed as a “form of evangelism” on
the part of its owners. Id. Consequently, the ma-
jority concludes, such businesses, which it has effec-
tively deemed “faith-based businesses” or businesses
with a “religious mission,” are entitled to free exercise
rights.

This is nothing short of a radical revision of First
Amendment law, as well as the law of corporations.
But whatever one might think of the majority’s views,
the fact remains that they are wholly unsupported by
the language of the Free Exercise Clause or the Su-
preme Court’s free exercise jurisprudence, and are
thus, at best, “considerations for the Ilegislative
choice.” North Dakota State Bd. of Pharmacy v.
Snyder’s Drug Stores, Inc., 414 U.S. 156, 167 (1973).
Adhering to the Supreme Court’s holdings, as we
must, there is, as I have explained, literally no support
for the proposition that for-profit corporations enjoy
free exercise rights.
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Finally, the majority poses a series of hypothetical
questions intended to call into question what it refers
to as “the for-profit/non-profit distinction.” E.g.,
Maj. Op. at 41-42 (“What if Congress eliminates the
for-profit/non-profit distinction in tax law? Do for-
profit corporations then gain Free Exercise rights?
Or do non-profits lose Free Exercise rights?”). But
that purported distinction is not entirely accurate.
As I have explained, the Supreme Court’s free exercise
jurisprudence tells us two key things: non-profit
religious organizations, including those that have as-
sumed the corporate form, enjoy free exercise rights;
for-profit corporations have never been recognized as
enjoying free exercise rights. Whatever theoretical
distinctions might be raised by the majority concern-
ing categories of non-profit corporations are immate-
rial for purposes of this appeal because it is undisputed
that Hobby Lobby and Mardel are for-profit corpora-
tions focused on selling merchandise to consumers.
Under the Supreme Court’s free exercise jurispru-
dence, there is no basis for concluding that they enjoy
free exercise rights.

D.

Having concluded that RFRA’s protections may, at
least in some instances, extend to for-profit corpora-
tions, the majority proceeds to conclude that Hobby
Lobby and Mardel in particular are entitled to RFRA’s
protections. In doing so, the majority lists, but does
not otherwise explain, four factors that it considers
relevant to that determination: (1) “Hobby Lobby
and Mardel are not publicly traded corporations”;
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(2) “they are closely held family businesses with an
explicit Christian mission as defined in their governing
principles”; (3) “[t]he Greens . . . have associ-
ated through Hobby Lobby and Mardel with the intent
to provide goods and services while adhering to Chris-
tian standards as they see them, and they have made
business decisions according to those standards”; and
(4) “the Greens are unanimous in their belief that the
contraceptive-coverage requirement violates the reli-
gious values they attempt to follow in operating Hobby
Lobby and Mardel.” Maj. Op. at 44.

In my view, these factors are problematic. To
begin with, the first and second factors emphasize the
fact that Hobby Lobby and Mardel are closely held
corporations. But the majority offers no explanation
as to why that factor is key in affording Hobby Lobby
and Mardel rights under RFRA. And, in turn, the
majority fails to explain whether (or why) registration
as a publicly held corporation deprives a for-profit
corporation of rights under RFRA.

As I see it, the publicly-held/closely-held distinction
identified in the first and second factors, as well as the
“unanimity of belief” mentioned in the fourth factor,
are relevant only to the extent that they allow the
majority to take into account the personal religious
beliefs of the corporations’ founders and owners—
although, as I have noted, the Greens apparently do
not directly own Hobby Lobby or Mardel, but rather
these corporations are owned by trusts that are not
named as party plaintiffs. Indeed, the majority’s
stated third and fourth factors make that clear by
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emphasizing the Greens’ religious beliefs in general,
and their beliefs regarding the contraceptive-coverage
requirement in particular. But by doing so, the ma-
jority disregards the legal distinctions between the
corporate entities and the individual founders/owners.
Nothing that I am aware of in federal or Oklahoma
state law allows the majority to do so. To be sure,
“Oklahoma has long recognized the doctrine of disre-
garding the corporate entity in certain circumstances.”
Fanning, 85 P.3d at 846. In particular, Oklahoma
“[c]ourts may disregard the corporate entity and hold
stockholders personally liable for corporate obligations
or corporate conduct under the legal doctrines of
fraud, alter ego and when necessary to protect the
rights of third persons and accomplish justice.” Id.
Neither the plaintiffs nor the majority, however, cite
to a single case that would allow us to employ these
doctrines in a situation such as this. Moreover, as
some of the defendants’ amici have noted, it is simply
unreasonable to allow the individual plaintiffs in this
case to benefit, in terms of tax and personal liability,
from the corporate/individual distinction, but to ignore
that distinction when it comes to asserting claims
under RFRA.

Although the plaintiffs have argued that Hobby
Lobby and Mardel may bring RFRA claims on behalf
of the individual plaintiffs in a representative capacity,
there is no indication that the majority agrees with
that argument or is otherwise relying on the doctrine
of associational standing. Indeed, the majority ap-
pears to recognize that the doctrine of associational
standing does not apply to the alleged facts of this
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case. Maj. Op. at 44 n.11 (“This is not a special case
of associational standing.”); see United Food and
Comm. Workers Union Local 751 v. Brown Group,
Inec., 517 U.S. 544, 552 (1996) (discussing “[t]he modern
doctrine of associational standing, under which an
organization may sue to redress its members’ injuries,
even without a showing of injury to the association
itself”); Harris v. McRae, 448 U.S. 297 (1980) (holding
that a non-profit religious organization lacked associa-
tional standing to assert the free exercise rights of its
members). But, notwithstanding its apparent rejec-
tion of plaintiffs’ associational standing argument, the
majority nevertheless looks to the religious beliefs of
the individual plaintiffs in assessing whether the cor-
porate plaintiffs, Hobby Lobby and Mardel, are enti-
tled to protection under RFRA.

To be sure, the second factor listed by the majority
emphasizes the purported “explicit Christian mission”
of the two corporate plaintiffs. But all we know at
this point, based upon the limited record, is that Hob-
by Lobby’s statement of purpose allegedly includes a
reference to “Biblical principles.” JA at 22a. Pre-
cisely why that is sufficient to accord Hobby Lobby
rights under RFRA is unexplained by the majority.
Indeed, the majority dodges several related questions:
(1) whether a corporation can “believe” at all, see Cit-
izens United, 130 S. Ct. at 972 (“It might also be added
that corporations have no consciences, no beliefs, no
feelings, no thoughts, no desires.”) (Stevens, J., con-
curring in part and dissenting in part); (2) if so, pre-
cisely how courts are to go about determining a for-
profit corporation’s religious beliefs, and (3) whether a
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for-profit corporation has “cognizable religious liber-
ties independent of the people who animate” it, Grote
v. Sebelius, 708 F.3d 850, 856 (7th Cir. 2013) (Rovner,
J., dissenting).

Curiously, the majority declines to indicate whether
the four factors it mentions are intended to be exclu-
sive, or even controlling. Maj. Op. at 45 (“We need
not decide today whether any of these factors is nec-
essary.”). Likewise, it refuses to address concerns
raised by the defendants concerning how the factors
might translate to “a large publicly traded corporation
[seeking] to assert religious rights under RFRA.” Id.
at 44. Thus, the precise scope of the majority’s hold-
ing remains unclear. That said, however, it is difficult
to imagine why the majority’s holding would not apply
to any number of large, closely-held corporations that
employ far more employees, and generate substantial-
ly more revenue, than Hobby Lobby and Mardel.

And, if all it takes for a corporation to be catego-
rized as a “faith based business” for purposes of RFRA
is a combination of a general religious statement in the
corporation’s statement of purpose and more specific
religious beliefs on the part of the corporation’s found-
ers or owners, the majority’s holding will have, inten-
tionally or unwittingly, opened the floodgates to
RFRA litigation challenging any number of federal
statutes that govern corporate affairs (e.g., Title VII of
the Civil Rights Act of 1964, the Fair Labor Standards
Act).® See City of Boerne, 521 U.S. at 532 (noting

8 Americans United for Separation of Church and State assert in
their amicus brief, and I agree, that the majority’s holding
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that RFRA’s “[s]weeping coverage” has the potential
to “displac[e] laws and prohibit[] official actions of
almost every description and regardless of subject
matter.”); id. at 534 (noting the potential of RFRA to
exact “substantial costs . . . , both in practical
terms of imposing a heavy litigation burden on the
[government] and in terms of curtailing [its] tradition-
al general regulatory power”). In short, the majori-
ty’s holding threatens to entangle the government in
the impermissible business of determining whether
for-profit corporations are sufficiently “religious” to be
entitled to protection under RFRA from a vast array
of federal legislation. See Snyder v. Murray City
Corp., 159 F.3d 1227, 1243 (10th Cir. 1998) (Lucero, J.,
concurring) (“[A]s Madison recognized, ‘religion flour-
ishes in greater purity, without than with the aid of
Government.”” (alteration omitted) (quoting James
Madison, Memorial and Remonstrance against Reli-

would transcend the provision of coverage for contraception. A
Jehovah’s Witness could choose to exclude blood transfusions
from his corporation’s health-insurance coverage. Catholic-
owned corporations could deprive their employees of coverage for
end-of-life hospice care and for medically necessary hysterecto-
mies. Scientologist-owned corporations could refuse to offer
their employees coverage for antidepressants or emergency psy-
chiatric treatment. And corporations owned by certain Muslims,
Jews, or Hindus could refuse to provide coverage for medications
or medical devices that contain porcine or bovine products—
including anesthesia, intravenous fluids, prostheses, sutures, and
pills coated with gelatin.

Br. of Amici Curiae Am. United for Separation of Church and

State, Inc., at 35.
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gious Assessments (1785), in The Complete Madison
309 (S. Padover ed. 1953))).

E.

For all of these reasons, I reject the majority’s con-
clusion that Hobby Lobby and Mardel are “persons”
exercising religion for purposes of RFRA. And, con-
sequently, I conclude on that basis that Hobby Lobby
and Mardel have failed to carry their burden of estab-
lishing a likelihood of success on the merits of their
RFRA claims.

IV.  Substantial Burden

In the second part of its merits analysis, the
majority addresses the question of “whether the
contraceptive-coverage requirement constitutes a sub-
stantial burden on plaintiffs’ exercise of religion.”
Maj. Op. at 45. At the outset, the majority purports
to “identify the religious belief in this case.” Id. at 52.
But it commits two errors in doing so.

To begin with, the majority once again conflates the
alleged beliefs of the individual and corporate plain-
tiffs. In particular, the majority states that “[t]he
corporate plaintiffs believe life begins at conception.”
Id. To be sure, the complaint reasonably alleges that
the individual plaintiffs possess this belief. But
nothing in the plaintiffs’ complaint suggests that
Hobby Lobby or Mardel have ever taken an official
stance on this particular topic. Instead, the com-
plaint alleges only that Hobby Lobby’s statement of
purpose makes reference to “Biblical principles.” JA
at 22a. Consequently, the majority is left to treat the
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religious beliefs of the individual plaintiffs as those of
Hobby Lobby and Mardel, even though doing so vio-
lates basic principles of corporation law.

The majority also fails to carefully parse, and thus
overstates, the nature of the plaintiffs’ religious be-
liefs. It is undisputed that the individual plaintiffs
believe, as part of their religion, that “life begins at
conception.” Maj. Op. at 52. But, in addition to er-
roneously treating these beliefs as belonging to the
corporate plaintiffs, the majority erroneously con-
cludes that these beliefs encompass the plaintiffs’
views regarding the contraceptive drugs Plan B and
Ella, as well as certain intrauterine devices.

I agree that the clear offshoot of plaintiffs’ belief
that life begins at conception is their belief, also reli-
gious in nature, that any action that threatens to harm
a fertilized egg, including by preventing it from im-
planting in the uterus, is immoral. But what is the
connection between these religious beliefs and plain-
tiffs’ opposition to Plan B, Ella, and certain intrauter-
ine devices? According to plaintiffs’ complaint and
their motion for preliminary injunction, it is state-
ments from the Food and Drug Administration (FDA),
in particular an “FDA birth control guide,” suggesting
“that Plan B and Ella may work by preventing ‘at-
tachment (implantation)’ of a fertilized egg to a wom-
an’s uterus.” JA at 33a (complaint); see id. at 50a
(allegation in complaint that “[sJome FDA-approved
‘contraceptives’ cause abortions.”) and 70a (reference
in motion for preliminary injunction to “FDA Birth
Control Guide”). In other words, the connection is
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not one of religious belief, but rather of purported
scientific fact, i.e., how the challenged contraceptives
operate to prevent pregnancy. Consequently, rather
than being off limits to examination, plaintiffs’ allega-
tions regarding the abortion-causing potential of the
challenged drugs are subject not only to examination
but evidentiary proof. In short, they must be proven
by plaintiffs on the basis of sufficient evidence.

As I have noted, however, plaintiffs presented no
evidence at all during the hearing on their motion for
preliminary injunction. That failure is not entirely
fatal to their claims, because there appears to be
agreement among the parties and amici that certain
intrauterine devices actually have, as a matter of sci-
entific fact, the potential to prevent implantation of a
fertilized egg. But there is no such consensus with
respect to the contraceptive drugs challenged by the
plaintiffs. E.g., Br. of Amici Curiae Physicians for
Reprod. Health, et al., at 8-15 (discussing the current
scientific evidence regarding how the challenged con-
traceptive drugs function to prevent pregnancy and
asserting that the FDA labels for these drugs do not
reflect this evidence). Consequently, plaintiffs’ tac-
tical decision to present no evidence on this point ap-
pears, to me, to prevent them from establishing that
the regulatory requirement to provide healthcare cov-
erage encompassing these drugs substantially burdens
their exercise of religion.

V.  Remaining Preliminary Injunction Factors

I also believe that the plurality errs in its consider-
ation of the three remaining preliminary injunction
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factors, i.e., whether Hobby Lobby and Mardel face
irreparable harm, whether the balance of equities tips
in favor of Hobby Lobby and Mardel, and whether an
injunction is in the public interest. The plurality
suggests it is proper for this court to address each of
those factors in the first instance because “[t]he record
we have is the record the parties chose to create be-
low,” Maj. Op. at 63, “this record suffices for us to
resolve each of the remaining preliminary injunction
factors,” id., RFRA is analogous to constitutional law
and thus plaintiffs’ likelihood of success on the merits
of their RFRA claims should be considered a determi-
native factor, id. at 63-64, and the government did not
“contest[] the factual adequacy or accuracy of Hobby
Lobby’s allegations,” all of which were contained in “a
verified complaint,” id. at 65.

Surely, however, the plaintiffs, as the parties who
unsuccessfully moved for a preliminary injunction and
now appeal from the district court’s decision, must be
required to present some evidence to establish the
remaining three preliminary injunction factors. Al-
though the plurality suggests that the existing record
is sufficient to resolve the remaining factors, the plain-
tiffs presented literally no evidence at the preliminary
injunction hearing. And, although it is true that
plaintiffs filed a verified complaint, defendants have
not yet had an opportunity to file an answer to the
complaint. Thus, we do not yet know which of the
plaintiffs’ allegations might be admitted by the de-
fendants. Finally, we must not forget that the dis-
trict court denied plaintiffs’ motion for preliminary
injunction based solely on its conclusion that plaintiffs
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failed to demonstrate a probability of success on the
merits of their RFRA claims. JA at 228a-229a.
Consequently, the district court concluded “it [wa]s
unnecessary to determine whether the three other
[preliminary injunction] factors tip[ped] in [plaintiffs’]
favor.” Id. at 229a n.19. It is thus completely un-
derstandable why the defendants in this appeal have
focused their arguments on the likelihood of success
factor: that, as I have noted, was the sole basis for
the district court’s decision. And, presumably, the
defendants believed, and reasonably so, that if we disa-
greed with the district court’s conclusion, we would
remand the case to the district court for further con-
sideration of the remaining three preliminary injune-
tion factors (all of which the defendants vigorously
disputed in opposing plaintiffs’ motion for preliminary
injunction in the district court proceedings, see id. at
156a-158a).

VI. The Individual Plaintiffs’ Standing to Sue
under RFRA

As a final matter, I believe it necessary to briefly
address several points raised by Judge Gorsuch and
Judge Matheson regarding the Article III standing of
the individual plaintiffs.

At the outset of his concurring opinion, Judge Gor-
such asserts that “[n]o one before us disputes that the
[regulation] compels Hobby Lobby and Mardel to
underwrite payments for drugs or devices that can
have the effect of destroying a fertilized human egg.”
Gorsuch Op. at 1. As I have already explained, how-
ever, there are, indeed, factual disputes regarding the
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actual potential of the challenged drugs to destroy a
fertilized human egg. And because the plaintiffs col-
lectively failed to present any evidence to support their
allegations regarding these challenged drugs, there is
no basis upon which a preliminary injunction could be
issued that relieves Hobby Lobby and Mardel from
offering its employees coverage for those drugs.

Judge Gorsuch proceeds to suggest that there are
two bases upon which the individual plaintiffs have
Article III standing. First, he suggests the individual
plaintiffs have Article III standing “because the com-
pany shares of which they are the beneficial owners
would decline in value if the mandate’s penalties for
noncompliance were enforced.” Id. at 6. Although
there is no disputing the principle that “shareholders
suffer injury in the Article III sense when the corpo-
ration incurs significant harm, reducing the return on
their investment and lowering the value of their stock-
holdings,” Grubbs v. Bailes, 445 F.3d 1275, 1280 (10th
Cir. 2006), the problem in this case is that, as far as we
know, the individual plaintiffs are not the shareholders
of Hobby Lobby and Mardel. Rather, plaintiffs’ com-
plaint alleges that both corporations are owned by
trusts. JA at 13a. Thus, there is no basis in the
limited record on appeal for concluding that the indi-
vidual plaintiffs can rely on this principle of Article III
standing. And even if we were to assume otherwise, I
agree with the views expressed in Section II of Judge
Bacharach’s concurring opinion that Congress did not
abrogate prudential-standing restrictions in RFRA
and that the shareholder standing rule would prevent
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the individual plaintiffs from asserting distinct claims
under RFRA.

Judge Gorsuch and Judge Matheson, in their sepa-
rate concurring opinions, also suggest that the indi-
vidual plaintiffs have Article III standing on the basis
of a novel “management standing” rule. As Judge
Gorsuch describes it in his concurring opinion, the
individual plaintiffs, “as the exclusive and controlling
owners of Hobby Lobby and Mardel, are the human
beings who must direct the corporations to comply
with the [contraceptive-coverage regulation] and do so
in defiance of their faith.” Gorsuch Op. at 10. On
this point, I agree with Judge Bacharach that the so-
called “choice” that results from the contraceptive-
coverage regulation “falls solely on the two corpora-
tions, and the [individual plaintiffs]’ injury is not di-
rectly or personally created by the Affordable Care
Act.” Bacharach Op. at 10.

In addition, to the extent the individual plaintiffs in
this case are involved in the corporate decisionmaking
of Hobby Lobby and Mardel, I am not persuaded that
the contraceptive-coverage regulation imposes a sub-
stantial burden on the exercise of their religion. The
contraceptive-coverage regulation requires employers
such as Hobby Lobby and Mardel to provide to their
employees health insurance coverage for the full range
of FDA-approved contraceptive drugs and devices.
Period. Although the plaintiffs, and in turn Judge
Matheson, artfully suggest that compliance with the
regulation “would assist others in using particular
contraceptives,” Matheson Op. at 15, the fact of the
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matter is that the regulation is drug/device-neutral.
And the decision of a female employee as to which
contraceptive drug or device to use remains a private
matter of individual choice. Thus, neither an em-
ployer, nor its officers and directors, by choosing to
comply with the contraceptive-coverage regulation, be-
come a party to, or otherwise encourage, an individual
employee’s decision to use a particular drug or device.
See Grote, 708 F.3d at 865 (Rovner, J., dissenting)
(“No individual decision by an employeer and her
physician—be it to sue contraception, treat an infec-
tion, or have a hip replaced—is in any meaningful
sense the [employer’s or company owner’s] decision or
action.”); cf. Zelman v. Simmons-Harris, 536 U.S. 639,
652 (2002) (upholding a state school voucher program
on the ground that “[t]he incidental advancement of a
religious mission . . . is reasonably attributable
to the individual [voucher] recipient, not to the gov-
ernment, whose role ends with the disbursement of
benefits.”). But, by recognizing a new “management
standing” rule applicable to the individual plaintiffs,
Judge Gorsuch and Judge Matheson “upend th[is]
traditional understanding” and effectively coneclude
“that when a company insures its employees’ health
care, a company owner indeed is a party to that care,
with a cognizable religious interest in what services
are made available to the employee.” Grote, 708 F.3d
at 865 (Rovner, J., dissenting). In my view,
“[h]olding that a company [owner]’s religious beliefs
and practices are implicated by the autonomous health
care decisions of company employees, such that the
obligation to insure those decisions, when objected to
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by [the owner], represents a substantial burden on
that [owner]’s religious liberties [is] an [unduly] ex-
pansive understanding of what acts in the commercial
sphere meaningfully interfere with an individual’s
religious beliefs and practices.” 1d. at 866.

MATHESON, J., concurring in part and dissenting in
part.

INTRODUCTION

The plaintiffs in this case are two corporations—
Hobby Lobby and Mardel—and the owners and man-
agers of those corporations—the Greens. Asserting
claims under the Religious Freedom Restoration Act
(“RFRA”) and the Free Exercise Clause, these corpo-
rate and individual plaintiffs challenge a federal regu-
lation requiring employers to provide employee health
insurance that covers certain contraceptives. The
challenged regulation (“the Regulation”) was promul-
gated under the 2010 Patient Protection and Afforda-
ble Health Care Act and applies to Hobby Lobby and
Mardel. The Greens allege that it burdens their reli-
gious beliefs to manage their corporations in compli-
ance with the Regulation by providing health insur-
ance coverage for the contraceptives at issue.

The plaintiffs seek a preliminary injunction to bar
the enforcement of the Regulation. In addressing
this request for “an extraordinary remedy never
awarded as of right,” Winter v. Natural Res. Def.
Council, Inc., 555 U.S. 7, 24 (2008), we cannot forget
that the corporate and individual plaintiffs are not on
common legal and factual ground. KEach faces a
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unique set of problems that must be overcome to ob-
tain a preliminary injunction.

Hobby Lobby and Mardel face a distinct and for-
midable challenge: a dearth of legal precedent that
for-profit, secular corporations have rights under
RFRA or the Free Exercise Clause. To overcome
this obstacle, the plaintiffs attribute the beliefs of the
Greens to the corporations and ignore the corporate
form.

In contrast, the Greens start on more solid ground
with respect to RFRA and the Free Exercise Clause.
No one disputes that, as natural persons, the Greens
have free exercise rights. Their distinct challenge is
to demonstrate that the Regulation imposed on the
corporations also burdens the Greens’ exercise of reli-
gion. To do so, they must first show they have stan-
ding to assert their free exercise rights and, if they do,
demonstrate that the Regulation substantially burdens
their exercise of religion.

Each set of plaintiffs must show that the district
court abused its discretion when it denied their re-
quest for a preliminary injunction because they could
not meet their burden to demonstrate a substantial
likelihood of success on the merits. See Gen. Motors
Corp. v. Urban Gorilla, LLC, 500 F.3d 1222, 1226 (10th
Cir. 2007). With the plaintiffs’ burden in mind, I
conclude that the district court did not abuse its dis-
cretion as to the corporate plaintiffs, Hobby Lobby
and Mardel, but would remand for further considera-
tion of the Greens’ request for a preliminary injunction
on their RFRA claim.
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As to the corporate plaintiffs, I agree with Chief
Judge Briscoe that they did not meet their burden to
show that RFRA applies to them. Their briefs lack
adequate supporting precedent, and the record lacks
evidence of how Hobby Lobby and Mardel hold and
exercise religious beliefs in conflict with the Regula-
tion. Also, I am thus far unconvinced that for-profit,
secular corporations can so easily seize upon the reli-
gious beliefs of their owners to demonstrate a corpo-
rate religious conviction. The structural barriers of
corporate law give me pause about whether the plain-
tiffs can have their corporate veil and pierce it too.

In contrast to Chief Judge Briscoe, however, I am
not prepared to conclude once and for all that RFRA
or the Free Exercise Clause provides no protection to
any for-profit corporation. The legal and factual
arguments have not been sufficiently developed to
provide a definitive answer. Up until the recent court
challenges to the Regulation, there is little or no case
authority on whether a for-profit corporation has free
exercise rights. We should not attempt a final answer
on such a novel and significant question until we have
to, and we do not have to at this early stage of this
case. The circumstances in which this issue of first
impression comes to us counsel against deciding it,
other than to say that the plaintiffs have not met their
burden at this point.

As to the Greens, the threshold issue is whether
they have standing to assert their rights under RFRA
and the Free Exercise Clause. I think they do. 1
also agree with the Greens that the distriet court failed
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to address their precise burden under RFRA. It
should do so on remand.

In accordance with the foregoing, my analysis of the
district court’s preliminary injunction ruling begins
with the corporate plaintiffs’ RFRA claim and then
proceeds to the Greens” RFRA claim. I end with a
brief discussion of why the plaintiffs have not shown
they are entitled to a preliminary injunction on their
Free Exercise Clause claim.'

DISCUSSION
I. THE CORPORATIONS’ RFRA CLAIM

Hobby Lobby and Mardel seek a preliminary in-
junction, asserting that the Regulation violates their
rights under RFRA. I agree with much of Sections I
and II in Chief Judge Briscoe’s separate opinion, in
which she raises serious concerns about the corpora-
tions’ entitlement to RFRA protection. In addition, I
do not think the corporate plaintiffs have demonstrat-

! T address whether the plaintiffs should receive preliminary re-

lief on their Free Exercise Clause claim for two reasons. First,
because I would affirm on Hobby Lobby’s and Mardel’s RFRA
claim and remand the Greens’ RFRA claim, the district court would
need to know where we stand on its earlier Free Exercise Clause
preliminary injunction ruling. Second, consistent with avoidance
of novel constitutional questions, see Three Affiliated Tribes of the
Fort Berthold Reservation v. Wold Engineering, 467 U.S. 138, 157
(1984), we need not decide whether the Free Exercise Clause
applies to for-profit corporations, an issue of first impression, by
instead addressing the more conventional question of whether the
Regulation is neutral, generally applicable, and rationally based.
See Section 111, infra.
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ed they can so easily disregard the corporate form and
assume the Greens’ religious beliefs. Accordingly, I
do not think the district court abused its discretion in
holding that Hobby Lobby and Mardel failed to show
they are substantially likely to succeed on the merits
of their RFRA claim.

Nevertheless, I would stop at concluding that the
plaintiffs have not met their preliminary injunction
burden and would not foreclose the issue of RFRA
coverage for secular, for-profit corporations from fu-
ture consideration. Prudential considerations of ju-
dicial restraint take me to this position.

A. Plaintiffs’ Failure to Meet Preliminary Injunc-
tion Burden on Law and Facts

Chief Judge Briscoe raises serious concerns about
the majority’s analysis and conclusions. These con-
cerns are sufficient to conclude that the district court
did not abuse its discretion in denying a preliminary
injunction to Hobby Lobby and Mardel.

I agree with the district court that our usual pre-
liminary injunction standard applies because the plain-
tiffs seek relief that would “stay governmental action
taken in the public interest pursuant to a statutory or
regulatory scheme.” Nova Health Sys. v. Edmond-
son, 460 F.3d 1295, 1298 n.6 (10th Cir. 2006). Accord-
ingly, the plaintiffs “must show that four factors weigh
in [their] favor: (1) [they are] substantially likely to
succeed on the merits; (2) [they] will suffer irreparable
injury if the injunction is denied; (3) [their] threatened
injury outweighs the injury the opposing party will
suffer under the injunction; and (4) the injunction
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would not be adverse to the public interest.” Awad v.
Ziriax, 670 F.3d 1111, 1125 (10th Cir. 2012) (quota-
tions omitted). The district court focused on the
“substantially likely to succeed” factor.

RFRA itself contains no express indication that it
covers secular, for-profit corporations. See generally
42 U.S.C. §§ 2000bb-2000bb-4. The majority relies on
the Dictionary Act, which provides that corporations
are persons “unless the context indicates otherwise.”
1 U.S.C. § 1. At least some of the context surround-
ing RFRA’s enactment does indicate otherwise:
(1) no court decision recognizing free exercise rights
for secular, for-profit corporations, see Briscoe Op. at
9-12;*> (2) no federal statute recognizing for-profit cor-
porations as religious organizations; and (3) no ac-
knowledgement that granting for-profit corporations
such coverage could allow them to challenge a wide

Z  “Context” for purposes of the Dictionary Act includes “the text

of the Act of Congress surrounding the word at issue, or the texts
of other related congressional Acts.” Rowland v. Cal. Men’s Col-
ony, Unit I Men’s Advisory Council, 506 U.S. 194, 199 (1993). In
considering statutory text, if “the plain meaning . . . is un-
clear, we turn to the ‘legislative environment’ . . . searching
for an indicia of congressional intent at the time the statute was
enacted.” United States v. Doe, 572 F.3d 1162, 1169 (10th Cir.
2009) (quotations omitted). RFRA itself guides us to consider free
exercise case law decided before its enactment. The text refers to
Supreme Court decisions, including in the statute’s description of
findings and purpose. See, e.g., § 2000bb(a)-(b). Indeed, “Con-
gress enacted RFRA in direct response to the Court’s decision in
Employment Div., Dept. of Human Resources of Oregon v. Smith,
494 U.S. 872 (1990).”  City of Boerne v. Flores, 521 U.S. 507 (1997).



144a

swath of federal laws governing employers’ obligations
to employees.?

To obtain a preliminary injunction “the right to re-
lief must be clear and unequivocal.” Nova Health
Sys., 460 F.3d at 1298 (quotations omitted). Given
the uncertainty regarding whether the corporate
plaintiffs are covered by RFRA, they have not met
their burden to clearly and unequivocally show that
they are substantially likely to succeed on the merits.

I also share Chief Judge Briscoe’s concerns that the
plaintiffs have provided almost no evidence to support
many of the allegations in their complaint. In partic-

®  As Chief Judge Briscoe notes, granting RFRA coverage to for-

profit corporations opens the door to challenges to federal statutes
such as Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e
et seq., the Americans with Disabilities Act, 42 U.S.C. § 12101 et
seq., the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201 et
seq., and various immigration laws. If the majority is correct that
Congress intended to grant free exercise rights to for-profit cor-
porations under RFRA, we would expect to find evidence in the
legislative record that Congress addressed, or at least discussed,
these consequences. The legislative record contains no such evi-
dence. See Briscoe Op. at 12-13.

The majority attempts to answer this concern, in part, by sug-
gesting that the government has a compelling interest in uniform
enforcement of the FLSA. Maj. Op. at 55 n.16. But the answer
to this question is far from clear. Neither the Supreme Court nor
this circuit has held that uniform enforcement of FLSA is a com-
pelling government interest or that its application would satisfy the
least restrictive alternative requirement in a RFRA challenge.
Moreover, many of the reasons the majority cites for concluding
that the Regulation fails strict scrutiny would apply equally to the
FLSA and to other federal laws, including those mentioned above.
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ular, they have not provided sufficient facts about spe-
cific alleged religious beliefs of the corporations with
respect to the contraceptives at issue here or how
those beliefs are defined and exercised by the corpora-
tions. The plaintiffs also provided few detailed facts
and no supporting evidence concerning their employee
health care policies and practices, including how they
are managed and precisely how they affect the corpo-
rations’ religious beliefs.*

This evidence vacuum may explain why the plain-
tiffs paint their RFRA claim with a broad brush,
pressing us to provide expansive answers to abstract
legal questions. The allegations in the complaint
suggest that Hobby Lobby and Mardel have features
that could set them apart from other for-profit busi-
nesses and even from each other, but the plaintiffs
provide no evidence in support. The record does not
allow meaningful consideration of whether RFRA
applies to either of the two plaintiff corporations.

B. Disregarding the Corporate Form

A threshold question is how Hobby Lobby and
Mardel hold and exercise religious beliefs, including
the specific beliefs at issue here. The majority and
the plaintiffs attempt to bridge this gap by ignoring

4

The plaintiffs have failed, for example, to provide the district
court with complete information about the financial strain they
would bear if they did not provide health care insurance coverage
to their employees. They allege that they would face a penalty of
$26 million but do not allege or prove the offsetting expenses they
would save. See Maj. Op. at 54. These facts are relevant to
substantial burden and other preliminary injunction factors.
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the corporate form and imputing the religious beliefs
of the Greens to the corporations.” But they fail to
contend with corporate law that recognizes legal dis-
tinctions between corporations and shareholders. See
New Colonial Ice Co. v. Helvering, 292 U.S. 435, 442,
(1934) (“As a general rule a corporation and its stock-
holders are deemed separate entities.”); Sipma .
Mass. Cas. Ins. Co., 256 F.3d 1006, 1010 (10th Cir.
2001) (“[A] corporation is treated as a legal entity
separate from its shareholders.” (quotations omit-
ted)).

Although courts generally recognize corporations
and their shareholders as distinct legal entities, in
limited circumstances courts “disregard the corporate
form” or “pierce the corporate veil.” Floyd v. IRS,
151 F.3d 1295, 1298 (10th Cir. 1998).° This is done

5

For example, the majority asks, “Where did Hobby Lobby and
Mardel lose their Free Exercise rights?” Maj. Op at 45 n.12.
But this begs the question of whether these entities acquired such
rights. Have Hobby Lobby and Mardel shown clearly and une-
quivocally that it is substantially likely they have such rights?

6 The issue of piercing the corporate veil has surfaced in other
RFRA challenges to the Regulation. See, e.g., Grote v. Sebelius,
708 F.3d 850, 858 (7th Cir. 2013) (Rovner, J., dissenting) (stating
that individual plaintiffs did not make a “piercing the corporate
veil” argument to attribute corporate expenditures for the health
care plan to themselves); Conestoga Wood Specialties, Inc. v. Seb-
elius, No. 13-1144, 2013 U.S. Dist. LEXIS 2706, at *14-15 (3d Cir.
Feb. 7, 2013) (Garth, J., concurring) (rejecting the corporate plain-
tiff’s claim “that it should be construed as holding the religious
beliefs of its owners,” stating, “‘It would be entirely inconsistent to
allow [individual plaintiffs] to enjoy the benefits of incorporation,
while simultaneously piercing the corporate veil for the limited
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“only reluctantly and cautiously,” NLRB v. Greater
Kan. City Roofing, 2 F.3d 1047, 1051 (10th Cir. 1993),
and the Supreme Court has called it a “rare excep-
tion.” Dole Food Co. v. Patrickson, 538 U.S. 468, 475
(2003). For instance, “Oklahoma has long recognized
the doctrine of disregarding the corporate entity in
certain circumstances[,] . . . under the legal
doctrines of fraud, alter ego and when necessary to
protect the rights of third persons and accomplish
justice.” Fanning v. Brown, 85 P.3d 841, 846 (OKkla.
2004); see also Luckett v. Bethlehem Steel Corp., 618
F.2d 1373, 1378-80 (10th Cir. 1980); Smoot v. B & J

purpose of challenging these regulations.””) (quoting Conestoga
Wood Specialties, Inc. v. Sebelius, No. 12-6744, 2013 U.S. Dist.
LEXIS 4449, 2013 WL 140110, at *8 (E.D. Pa. Jan. 11, 2013));
Gilardi v. Sebelius, No. 13-104 (EGS), 2013 WL 781150, at *7
(D.D.C. Mar. 3, 2013) (using the same quote and agreeing with
Conestoga ); Briscoe v. Sebelius, No. 13-cv-00285-WYD-BNB, 2013
WL 755413, *6 (D. Colo. Feb. 27, 2013) (same); Korte v. U.S. Dep’t
of Health & Human Servs., No. 3:12-CV-01072-MJR, 2012 WL
6553996, at *11 (S.D. Ill. Dec. 14, 2012) (“The fact that a ‘corporate
veil’ (regardless of how thin) stands between the [individual own-
ers] and [the corporation], and another legal ‘veil’ is between [the
corporation] and the group health plan, cannot be ignored.”) (deny-
ing motion for preliminary injunction), injunction pending appeal
granted by, Korte v. Sebelius, No. 12-3841, 2012 WL 6757353 (7th
Cir. Dec. 28, 2012). The court in Gilards also said it was “troubled
by plaintiffs’ apparent disregard of the corporate form in this case”
and “decline[d] to disregard the corporate form by imputing the
religious belief of the Gilardis to the corporations they own.” 2013
WL 781150, at *4, 6. In Newland v. Sebelius, 881 F. Supp. 2d 1287
(D. Colo. 2012), the court asked, “Is it possible to ‘pierce the veil’
and disregard the corporate form in this context?” Id. at 1296.
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Restoration Servs., Inc., 279 P.3d 805, 813 (Okla. Ct.
Civ. App. 2012).

Many jurisdictions apply an alter ego theory in veil
piercing cases. See Skull Valley Band of Goshute
Indians v. Nielson, 376 F.3d 1223, 1251 (10th Cir.
2004) (applying Utah law to ordinary veil piercing
claim); Floyd, 151 F.3d at 1298 (applying Kansas law
to reverse veil piercing claim).” In analyzing whether
an alter ego theory justifies veil piercing under federal
law, this court asks (1) “was there such unity of inter-
est and lack of respect given to the separate identity of
the corporation by its shareholders that the personali-
ties and assets of the corporation and the individual
are indistinct,” and (2) “would adherence to the corpo-
rate fiction sanction a fraud, promote injustice, or lead
to an evasion of legal obligations.” Greater Kan. City
Roofing, 2 F.3d at 1052.

" Ordinary veil piercing occurs when external plaintiffs seek to
hold shareholders liable for the corporation’s debts. See Floyd,
151 F.3d at 1298. The plaintiffs’ claims would likely involve so-
called reverse veil piercing, in which the corporation itself or a con-
trolling insider asks a court to disregard the corporate form to
obtain some advantage, avoid liability, or claim legal protections
not otherwise available. See id.; Love v. Flour Mills of Am., 647
F.2d 1058 (10th Cir. 1981) (declining to apply reverse veil pierce
under Oklahoma law but leaving open the possibility in other cir-
cumstances); Cargill, Inc. v. Hedge, 375 N.W.2d 477 (Minn. 1985)
(allowing reverse veil pierce in bankruptcy action to recognize
homestead exception for home owned by a corporation but occupied
by shareholder family); see also Gregory S. Crespi, The Reverse
Pierce Doctrine, 16 J. Corp. L. 33, 37 (1991).
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Perhaps Hobby Lobby, Mardel, and the Greens can
make a successful argument for disregarding the cor-
porate form and sharing religious beliefs. But courts
require evidence to disregard the corporate form, and
the plaintiffs have presented none. Yet they filed
their suit and immediately asked the districet court to
relieve the corporations of their legal obligations to
their employees under the Regulation, even when we
have repeatedly said that “a preliminary injunction is
an extraordinary remedy, and thus the right to relief
must be clear and unequivocal.” Nova Health Sys.,
460 F.3d at 1298 (alterations omitted) (quotations
omitted).

C. Judicial Restraint

Although I conclude that the district court did not
abuse its discretion in denying the corporate plaintiffs’
RFRA claim, I do not think we need to decide as a final
matter whether for-profit, secular corporations have
RFRA or Free Exercise Clause rights. The corpo-
rate plaintiffs’ failure to meet their burden of showing
they are substantially likely to succeed on the merits is
a sufficient basis to affirm the district court’s order.

Moreover, this court is being asked to answer
whether RFRA covers for-profit, secular corporations
in an expedited process, at a preliminary stage of the
case, and without the benefit of a full record, a final
judgment from the distriet court, or prior considera-
tion from a panel of this court. The Supreme Court
has not addressed this question, and few courts have
even considered it. The issue is complex and involves
critical areas of statutory and constitutional law. The
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answer will profoundly affect the relationship between
the government and potentially millions of business
entities in our society in ways we can only begin to
anticipate. These circumstances are far from optimal
to decide a heretofore unexplored question, yet the
majority does so broadly and without hesitation.

To understand the meaning of RFRA requires
delving into the scope and meaning of the Free Exer-
cise Clause. See 42 U.S.C. §§ 2000bb (describing
RFRA’s purpose and meaning in terms of the Free
Exercise Clause).® “If there is one doctrine more
deeply rooted than any other in the process of consti-
tutional adjudication, it is that we ought not to pass on

8 The majority’s attempt at using history to support its conclu-

sion illustrates the uphill burden of showing clearly and unequivo-
cally a substantial likelihood that RFRA covers for-profit corpora-
tions. Not surprisingly, opinions differ about the history sur-
rounding the adoption of the Free Exercise Clause. The Supreme
Court’s limited attempts to explore that history have taken differ-
ent directions. See Church of the Lukumi Babalu Aye v. City of
Hialeah, 508 U.S. 520, 575-77 & n.6 (1993) (Souter, J., concurring).
Professor McConnell’s article explores multiple possible explana-
tions for the inclusion of “free exercise of religion” rather than
“liberty of conscience” in the First Amendment. See Michael W.
McConnell, The Origins and Historical Understanding of Free
Exercise of Religion, 103 Harv. L. Rev. 1409, 1488-1500 (1990); but
see Philip A. Hamburger, A Constitutional Right of Religious
Exemption: A Historical Perspective, 60 Geo. Wash. L. Rev. 915
(1992) (reviewing and criticizing Professor McConnell’s general
conclusions regarding original meaning of the Free KExercise
Clause). If history is to be our guide, neither the plaintiffs nor the
majority have marshaled the evidence or fully canvassed the schol-
arship.
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questions of constitutionality . . . wunless such
adjudication is unavoidable.” United States v. Cusu-
mano, 8 F.3d 1247, 1250-51 (10th Cir. 1996) (quoting
Spector Motor Serv., Inc. v. McLaughlin, 323 U.S. 101,
105 (1944)). Because we are at the preliminary in-
junction stage, where emphasis should be on the plain-
tiffs’ burden and the evidence presented, I do not think
adjudication of the RFRA coverage issue is unavoida-
ble. In these circumstances, we ought to exercise the
“fundamental rule of judicial restraint.” Three Affil-
wated Tribes of the Fort Berthold Reservation v. Wold
Engineering, 467 U.S. 138, 157 (1984). 1 am there-
fore reluctant to hold that all, some, or no for-profit
corporations are entitled to RFRA or Free Exercise
Clause protection.

& & %

Chief Judge Briscoe should not have to remind us
that the plaintiffs need to do more than file a complaint
and a motion to receive a preliminary injunction.
They must earn it by meeting their “clear and une-
quivocal” burden of persuasion. They have not done
so as to Hobby Lobby and Mardel. I would therefore
affirm the district court’s denial of the preliminary
injunction as to the corporate plaintiffs’ RFRA claim.

II. THE GREENS’ RFRA CLAIM

Unlike Hobby Lobby and Mardel, the Greens do not
have to convince us that they have RFRA rights. Itis
clear they do. The obstacle they must overcome is
whether they can claim that the Regulation violates
their RFRA rights even though the Regulation applies
to the corporate plaintiffs.
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I would hold that the Greens have standing to pur-
sue their RFRA claim because they have shown the
Regulation injures them in a direct, personal way. I
would then remand to the district court with instruc-
tions to reconsider their request for a preliminary
injunction in light of a proper understanding of the
Greens’ claim that the Regulation substantially bur-
dens their religious beliefs.

A. The Greens Have Standing

The Greens must first convince us they have stand-
ing to challenge the Regulation under RFRA.

The standing “inquiry involves both constitutional
limitations on federal-court jurisdiction and prudential
limitations on its exercise.” Warth v. Seldin, 422 U.S.
490, 498 (1975); see also Valley Forge Christian Coll. v.
Americans United for Separation of Church & State,
454 U.S. 464, 471 (1982). As “[t]he party invoking
federal jurisdiction,” the Greens “bear[] the burden of
establishing [their standing] . . . in the same
way as any other matter on which the plaintiff bears
the burden of proof, i.e., with the manner and degree
of evidence required at the successive stages of the
litigation.” Lujan v. Defenders of Wildlife, 504 U.S.
555, 561 (1992) (citations omitted). Thus, “at the pre-
liminary injunction stage, [the Greens] must make a
‘clear showing’” that they have standing. Lopez v.
Candaele, 630 F.3d 775, 785 (9th Cir. 2010) (quoting
Winter v. Natural Res. Def. Council, Inc., 555 U.S. T,
22 (2008)).
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1. Article IIT Standing

“[T]he core component of standing is an essential
and unchanging part of the case-or-controversy re-
quirement of Article IIL.” Lujan, 504 U.S. at 560.
This “irreducible constitutional minimum” is estab-
lished by three elements. Id. The Greens must
demonstrate “(1) that [they have] suffered an injury in
fact; (2) that the injury is ‘fairly traceable to the chal-
lenged [regulation];’ and (3) that it is ‘likely’ that ‘the
injury will be redressed by a favorable decision.””
Awad, 670 F.3d at 1120 (quoting Ariz. Christian Sch.
Tuition Org. v. Winn, 131 S. Ct. 1436, 1442 (2011)).

The crux of the Greens’ Article III standing con-
cerns the first element, injury in fact. An injury in
fact is “an invasion of a legally protected interest
which is (a) conecrete and particularized, and (b) actual
or imminent, not conjectural or hypothetical.” Lujan,
504 U.S. at 560 (citations omitted) (quotations omit-
ted). Here, the Greens allege they are injured be-
cause by July 1, 2013, they must either manage their
corporations to comply with the Regulation, and there-
by violate their religious beliefs, or subject the corpo-
rations to fines for noncompliance. At the very least,
they have shown their alleged injury is imminent.
But they must also show they have suffered an injury
that goes to a “legally protected” interest and that
their injury is “concrete and particularized.” Id.

“Determining whether a plaintiff has alleged a suf-
ficient injury in fact is often not difficult,” but when
the alleged injury is neither physical nor economie, it
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may be more challenging. Awad, 670 F.3d at 1120.’
Although “standing may be predicated on noneconomic
injury,” not every noneconomic injury is sufficient.
Valley Forge, 454 U.S. at 486. For example, “the psy-
chological consequence presumably produced by ob-
servation of conduct with which one disagrees is not a
sufficient injury in fact.” Green v. Haskell Cnty. Bd.
of Comm’rs, 568 F.3d 784, 793 (10th Cir. 2009) (quo-
tations omitted). A plaintiff’s grievance must be
more than a mere “‘religious difference’” that is “‘a
generally available grievance about government,’”
Hein v. Freedom From Religion Found., Inc., 551
U.S. 587, 601 (2007) (quoting Doremus v. Bd. of Educ.
of Borough of Hawthorne, 342 U.S. 429, 434 (1952), and
Lujan, 504 U.S. at 573-74), “hurt feelings,” Freedom
from Religion Found., Inc. v. Obama, 641 F.3d 803,
807 (7th Cir. 2011), or even a “deep and genuine of-
fense” to a particular law or conduct, Catholic League

9

As Judge Gorsuch’s concurrence notes, Hobby Lobby and
Mardel face penalties if they do not comply with the Regulation.
These penalties would reduce the corporations’ value, and the
resulting economic injury would affect the Greens as shareholders.
Such an injury ordinarily satisfies Article III’s injury requirement.
See Franchise Tax Bd. of Cal. v. Alcan Aluminiwm Ltd., 493 U.S.
331, 336 (1990); Grubbs v. Bailes, 445 F.3d 1275, 1280 (10th Cir.
2006). Even if the Greens were not shareholders, as Chief Judge
Briscoe suggests, see Briscoe Op. at 32, no one disputes that the
Greens are exposed to a financial injury, which is sufficient for
Article III standing. See Alcan, 493 U.S. at 665 (analyzing wheth-
er injury to a corporation will cause “actual financial injury” to
those with an ownership interest). Nevertheless, I understand the
Greens’ primary alleged injury to be interference with their reli-
gion.
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for Religious & Cwil Rights v. City & Cnty. of San
Francisco, 624 F.3d 1043, 1062 (9th Cir. 2010) (en
bane) (Graber, J., dissenting)."

The Greens assert an injury to their free exercise
rights, which certainly constitute a legally protected
interest. See Wisconsin v. Yoder, 406 U.S. 205, 214,
(1972). To establish an injury to this legally protect-
ed interest, the Greens must show that the challenged
government action infringes on their “particular reli-
gious freedoms.” Sch. Dist. of Abington Twp., Pa. v.
Schempp, 374 U.S. 203, 224 n.9 (1963). They have
done so.

The Greens contend their religious beliefs require
them to refrain from any conduect or action that would
assist others in using particular contraceptives." The

10 These examples come from cases involving claims brought

under the Establishment Clause, while the Greens’ claims involve
religious exercise. We know from case law that requirements for
standing under the Establishment Clause and the Free Exercise

Clause differ, but these cases are nevertheless instructive.

I The Greens’ statements in their verified complaint are suffi-

cient evidence of their individual religious beliefs. See Taft v.
Vines, 83 F.3d 681, 685 n.* (4th Cir. 1996) (“[A] verified complaint
is the equivalent of an . . . affidavit . . . when the
allegations . . . are based on personal knowledge.”); see also
Sheinkopf v. Stone, 927 F.2d 1259, 1263 (1st Cir. 1991) (verified
complaint equivalent to affidavit to the extent it is based on matters
of personal knowledge); Runmnels v. Rosendale, 499 F.2d 733, 734,
n.1 (9th Cir. 1974) (same). (We note that the complaint does not
specify the corporations’ alleged religious beliefs, but even if it did,
there is no legal precedent to guide us in how a corporate entity
could establish and define legally recognized religious beliefs.)



156a

Greens’ roles as managers of Hobby Lobby and Mar-
del place them between two imminent, concrete, and
particularized injuries: the Regulation requires them
(1) to violate this religious obligation by implementing
their corporations’ compliance with the Regulation or
(2) to disregard the Regulation and risk the financial
future of the corporations they own and operate. The
Regulation causes this injury, and an exemption under
RFRA or the Free Exercise Clause would redress it.

The Government argues that the Greens have not
shown an injury in fact because only the corporations
are subject to the Regulation and its penalties for
noncompliance.  But this does not preclude the
Greens’ satisfaction of the injury requirement. Even
an indirect injury may be an injury for Article III
purposes. See Warth, 422 U.S. at 505 (“[T]he indi-
rectness of the injury does not necessarily deprive the
person harmed of standing to vindicate his rights.”).
And plaintiffs may suffer injury from the enforcement
of a law or regulation even if it does not directly apply
to them. See Summers v. Earth Island Inst., 555
U.S. 488, 493 (2009).

“‘At bottom, the gist of the question of standing is
whether petitioners have such a personal stake in the
outcome of the controversy as to assure that concrete
adverseness which sharpens the presentation of issues
upon which the court so largely depends for illumina-
tion.” Awad, 670 F.3d at 1120 (quoting Massachu-
setts v. E.P.A., 549 U.S. 497, 517, 127 (2007)). The
Greens’” RFRA and Free Exercise claims satisfy this
requirement.
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2. Prudential Standing

Even when Article III’s standing requirements are
satisfied, there are “other limits on the class of persons
who may invoke [federal courts’] decisional and reme-
dial powers.” Warth, 422 U.S. at 499. Such pruden-
tial standing requirements include the “shareholder
standing rule,” which provides that “conduct which
harms a corporation confers standing on the corpora-
tion, not its shareholders.” Bixler v. Foster, 596 F.3d
751, 756 (quoting Franchise Tax Bd. of Cal. v. Alcan
Alumainium Ltd., 493 U.S. 331, 336 (1990) (“Alcan”)).
A shareholder may not bring claims for injuries that
are “derivative” of, or indistinct from, the corpora-
tion’s injury. Id. at 758.

Because the Regulation applies to Hobby Lobby
and Mardel, there is a question of whether the Greens’
alleged injury is derivative. This issue arises because
the Greens emphasize their shareholder status, and
the Greens do not help matters because they insist
that their interests, burdens, and injuries are identical

to the corporations’.’” Nonetheless, I do not believe

2 The plaintiffs’ appellate brief describes the corporations

throughout as a “family business” and the Greens as “owners.”
See Aplt. Br. at 1-2, 20, 22, 33-36. The plaintiffs’ complaint and ar-
guments acknowledge no distinction between the corporate plain-
tiffs and the Greens, and they continuously attribute the Regula-
tion’s requirements and penalties and the religious beliefs at issue
interchangeably to “the Greens,” “Hobby Lobby,” and “Plaintiffs.”
E.g., Complaint at 24, 27-39 (myriad references to the “Plaintiffs’”
obligations under the Regulation and “Plaintiffs’ religious beliefs”);
see also, e.g., Aplt. Br. at 5 (The Regulation “forces the Greens and
Hobby Lobby to violate their religious beliefs . . . ”);id.at1l
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the shareholder standing rule applies because the
Greens have alleged an injury that is direct and per-
sonal.®

(“If the Greens do not comply . . . they face massive fines.”);
id. at 18, 22, 27.  As discussed earlier, this ignores that “a corpora-
tion is regarded as a legal entity, separate and distinct from the
individuals comprising it.” Fanning, 85 P.3d at 846. The Greens
have failed to develop a legal or factual basis to allow the court to
disregard the corporate form.

¥ My conclusions on the Greens’ standing are generally con-
sistent with Judge Gorsuch’s concurrence. I do not join his con-
currence for several reasons. I do not believe we can conclude at
this point that the Greens are entitled to relief. Because this court
raised the standing issue and asked the Government to brief it, I do
not think we should decline to consider the Government’s pruden-
tial standing arguments. And I am not convinced that RFRA
forecloses consideration of prudential standing for the reasons
Judge Bacharach has raised in his concurring opinion. Bacharach
Op. at 7-8.

I disagree, however, with Judge Bacharach’s conclusion that the
shareholder standing rule prevents the Greens’ claims, for reasons
described in this section. Additionally, I do not agree that the
Greens’ fiduciary duties to the corporations as officers and direc-
tors determine whether their free exercise injury is derivative.
Shareholders do not owe the same fiduciary duties to corporations
that officers and directors do. See, e.g., In re Midway Games,
Inc., 428 B.R. 303, 313, 319 (Bankr. Del. 2010) (officers and direc-
tors owe a duty of loyalty and good faith to advance the interests of
the corporation, while shareholders are entitled to advance their
own economic interests). The fiduciary duties to which Judge
Bacharach refers are separate from the Greens’ shareholder status
and cannot resolve the shareholder standing issue. Even if these
fiduciary duties were relevant to standing, assuming they place
added pressure on the Greens to comply with the Regulation and
thereby violate their religious obligations, this would strengthen
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a. Shareholder standing exception: direct and
personal injury

A well-established exception to the shareholder
standing rule is that “a shareholder with a direct, per-
sonal interest in a cause of action [may] bring suit even
if the corporation’s rights are also implicated.” Al-
can, 493 U.S. at 336; see also Grubbs v. Bailes, 445
F.3d 1275, 1280 (10th Cir. 2006). Purely financial in-
juries to a shareholder’s corporate investment are
typically derivative and do not fall under this excep-
tion. K.g., Buxler, 596 F.3d at 758 (alleged injury—
financial loss from corporation’s RICO violations—was
derivative because it was based solely on plaintiffs’
status and rights as shareholders). This is true even
when the defendant’s alleged wrongdoing involves a
civil rights violation. FE.g., Diva’s Inc. v. City of
Bangor, 411 F.3d 30, 42 (1st Cir. 2005) (shareholder’s
§ 1983 claim barred because alleged injuries were
purely financial and were identical to the corpora-
tion’s); Potthoff v. Morin, 245 F.3d 710, 717-18 (8th
Cir. 2001) (same); Smith Stzer & Sons, Inc. v. South
Carolina Procurement Review Panel, 20 F.3d 1311,
317-18 (4th Cir. 1994) (same).

the argument that their injury is direct and personal and not deriv-
ative of any injury to the corporations.

Chief Judge Briscoe suggests this analysis would create a “man-
agement standing” rule. Briscoe Op. at 33. No such rule is pro-
posed. The standing analysis in this section applies well-
established Article III and prudential standing law to the facts of
this case.
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But even though shareholders may suffer derivative
financial harm, they may also separately suffer a direct
and personal injury. In Alcan, a foreign corporation
challenged a state franchise tax imposed on its subsid-
iary corporation. 493 U.S. at 336-37. At issue was
whether the plaintiff’s injury was merely the “decline
in the value of [the shareholder’s] ownership interest,”
in which case it would have been derivative. Id. at
337. The Supreme Court dismissed the claim on
other grounds, but it left open the possibility that a
separate injury—namely, a burden on the sharehold-
er’s decisions about “participation in the American
economy”’—would satisfy prudential standing require-
ments. Id. at 338.

We applied Alcan in Grubbs, where the shareholder
of a corporation that held land for shareholder use
sued a sheriff’s department for failing to protect the
land against trespassers. 445 F.3d at 1277. The
shareholder retained an individual leasehold in the
property, giving him a state law right against trespass.
Id. at 1280. His injury was to a “distinct legally rec-
ognized interest,” and therefore was direct and per-
sonal and “sufficient to satisfy the prudential standing
principles in Alcan.” Id. at 1277, 1280."* (As in Al-

4 Another case from this circuit came to a different conclusion.

In Guides Ltd. v. Yarmouth Group Property Management., Inc.,
295 F.3d 1065 (10th Cir. 2002), a corporation brought a § 1981 claim
for race discrimination, and the corporation’s sole shareholder
added an individual claim for emotional distress. We rejected the
individual claim on prudential standing grounds. But Guides did
not apply the Alcan rule. It relied on In re Stat-Tech Int’l Corp.,
47 F.3d 1054 (10th Cir. 1995), a Tenth Circuit case that applied a
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can, we ultimately rejected the claim on other grounds
without “definitively resolv[ing]” the shareholder
standing issue. Id. at 1280.)

b. Direct and personal injury exception applies
to the Greens

The Greens’ injury is direct and personal regardless
of whether the corporations are covered by RFRA. If
the corporations have no RFRA rights, the Greens’
alleged free exercise injury is not derivative of a cor-
porate free exercise injury. If, on the other hand, the
corporations do possess RFRA rights, a bit more anal-
ysis is required.

Although the Greens may suffer financial losses
arising from non-compliance with the Regulation, their
core alleged injury is religious. The Greens claim
that the Regulation injures them directly and person-
ally because it requires them to take affirmative ac-
tion contrary to their religious beliefs: they must
implement coverage for the contraceptives at issue.

“different shareholder standing exception” that “does not look for
direct injury distinct from a shareholder’s derivative harm; it looks
for harm to the plaintiff as a shareholder but requires that it be
unique in some way from that suffered by shareholders generally.”
Grubbs, 445 F.3d at 1280 n.2 (10th Cir. 2006) (summarizing
Guaides); see also In re Stat-Tech, 47 F.3d at 1059. We have most
often applied this second shareholder standing exception in cases
arising under state law where minority shareholders claim financial
injuries from actions of the corporation or a majority shareholder.
E.g., Combs v. Price WaterhouseCoopers LLP, 382 F.3d 1196, 1199-
1200 (10th Cir. 2004); In re Stat-Tech, 47 F.3d at 1059.



162a

The Greens are not only shareholders, they are also
directors and officers of the corporations. They own
and manage Hobby Lobby and Mardel and will be
directly and personally involved in implementing the
Regulation.”” The situation might be different, for
example, for a shareholder who has no role in manag-
ing the corporation and is unlikely to be involved in
any of the details of the corporation’s health plan.
Conversely, a human resources manager who does not
also serve as shareholder, officer, or director could be
relieved of responsibility connected to the Regulation,
perhaps by requesting accommodation under Title VII.
See Rodriguez v. City of Chicago, 156 F.3d 771, 774-78
(7Tth Cir. 1998) (police officer’s religious beliefs oppos-
ing abortion entitled him to reasonable accommodation
under Title VII to be excused from assignment guard-
ing health clinic where abortions were performed).

The Greens’ injury is not purely financial. At its
core, their injury is religious. Like the shareholder in
Grubbs, they assert rights that are independent of
their shareholder status. Whether or not their
RFRA claim prevails, the Greens have standing to
have the claim heard in federal court.

15

This point answers Judge Hartz’s hypothetical about the rabbi
who owns a kosher-matzo business. The rabbi retains his RFRA
rights when he incorporates his business. Conversely, his corpo-
ration does not necessarily acquire his RFRA rights by virtue of
his religious beliefs, though, as noted earlier, I would leave that
question open for now.
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B. The Greens’ RFRA Claim Should Be Remanded

The next issue is whether the district court abused
its discretion in concluding that the Greens failed to
show a substantial likelihood of success on the merits
of their RFRA claim. The court determined that the
burden on their religious exercise was not substantial.
Because I conclude the court misunderstood the na-
ture of the Greens’ burden, I would remand for recon-
sideration of their RFRA claim.

The district court concluded that the Greens’ RFRA
claim was not substantially likely to succeed because
the burden on their religious exercise was “indirect
and attenuated” and therefore not substantial. Hob-
by Lobby Stores, Inc. v. Sebelius, 870 F. Supp. 2d 1278,
1294 (W.D. Okla. 2012). It defined the burden as the
possibility that “funds, which plaintiffs will contribute
to a group health plan, might, after a series of inde-
pendent decisions by health care providers and pa-
tients covered by [their] plan, subsidize someone else’s
participation in an activity that is condemned by plain-
tiff’s religion.” Id. (quoting O’Brien v. U.S. Dep'’t of
Health & Human Servs., 894 F. Supp. 2d 1149, 1159
(E.D. Mo. 2012)). This statement misconstrues the
Greens’ religious objection.

The Greens acknowledge that their religious beliefs
are not “even implicated” by their employees’ inde-
pendent medical choices. Aplt. Br. at 27. But they
assert “that their faith demands they refrain from
participating in, providing access to, paying for, train-
ing others to engage in, or otherwise supporting” the
use of particular contraceptives. Id. (quotations
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omitted). The district court abused its discretion by
applying its substantial burden analysis to an incor-
rectly understood religious burden. See Korte .
Sebelius, No. 12-3841, 2012 WL 6757353, at *3 (7th Cir.
Deec. 28, 2012) (“The religious-liberty violation at issue
here inheres in the coerced coverage of contraception

not—or perhaps more precisely, not only—in
the later purchase or use of contraception or related
services.”). The burden would arise from having to
provide coverage in contravention of the Greens’ reli-
gious beliefs.

As previously explained, the alleged burden on the
Greens’ religious exercise constitutes an injury for
standing purposes. But to prevail on the merits of a
RFRA claim, the Greens must show a substantial bur-
den. The district court did not conduct the proper
analysis due to its erroneous view of the burden on the
Greens’ exercise of religion. I therefore would re-
mand to the district court to reconsider the substantial
burden issue. Depending on the outcome of that
analysis, the court may also need to address whether
the Regulation satisfies strict scrutiny and also con-
sider the remaining preliminary injunction factors
with respect to the Greens’ RFRA claim.

III. FREE EXERCISE CLAUSE CLAIM

The district court did not abuse its discretion in
denying a preliminary injunction for the plaintiffs’
Free Exercise claim because they have not clearly and
unequivocally shown that they are substantially likely
to succeed on the merits.
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“[T]he ‘right of free exercise does not relieve an in-
dividual of the obligation to comply with a valid and
neutral law of general applicability on the ground that
the law proscribes (or prescribes) conduect that his
religion prescribes (or proscribes).”” Hosanna-Tabor
Evangelical Lutheran Church & Sch. v. EEOC, 132
S. Ct. 694, 706 (2012) (quoting Emp’t Div., Dep’t of
Human Res. of Or. v. Smith, 494 U.S. 872, 879 (1990)).
For this reason, the Supreme Court has concluded that
“a law that is neutral and of general applicability need
not be justified by a compelling governmental interest
even if the law has the incidental effect of burdening a
particular religious practice.” Church of the Lukumi
Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531
(1993). Rather, “[g]Jovernment actions that stem from
‘neutral’ rules of ‘general applicability’ are subject to
rational basis review.” Taylor v. Roswell Indep. Sch.
Dist., 713 F.3d 25, 52 (10th Cir. 2013) (quoting City of
Hialeah, 508 U.S. at 531).

The Regulation is a neutral rule of general applica-
bility “so long as its object is something other than the
infringement or restriction of religious practices.”
Grace United Methodist Church v. City of Cheyenne,
451 F.3d 643, 649-50 (10th Cir. 2006); see also Corder v.
Lewis Palmer Sch. Dist. No. 38, 566 F.3d 1219, 1233
(10th Cir. 2009); Axson-Flynn v. Johnson, 356 F.3d
1277, 1294 (10th Cir. 2004) (“A rule that is discrimina-
torily motivated and applied is not a neutral rule of
general applicability.”). The Regulation was enacted
to promote women’s access to health care—a purpose
entirely unrelated to religion. And it applies gener-
ally to for-profit corporations based on criteria unre-
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lated to its shareholders’ religious views. See Swan-
son ex rel. Swanson v. Guthrie Indep. Sch. Dist. No.
I-L, 135 F.3d 694, 698 (10th Cir. 1998) (law is generally
applicable because it applies to an activity whether
motivated by religious or secular purpose).

Under rational basis review, the Regulation sur-
vives a constitutional challenge if it is at least “ration-
ally related to a legitimate government interest.”
Corder, 566 F.3d at 1232. The plaintiffs have not ar-
gued that the Government’s stated purpose of pro-
moting women’s access to health care is not legitimate,
nor have they suggested that the Regulation is not
rationally related to this purpose.

The district court did not abuse its discretion in
concluding that the plaintiffs have not shown that their
Free Exercise Clause claim is substantially likely to
succeed on the merits.

CONCLUSION

I would (1) affirm the district court’s denial of a
preliminary injunction for Hobby Lobby and Mardel
on their RFRA claim; (2) conclude that the Greens
have standing to assert their RFRA and Free Exercise
claims; (3) reverse the district court’s holding that the
Greens’ RFRA claim is not substantially likely to suc-
ceed and remand for reconsideration; and (4) affirm
the district court’s denial of a preliminary injunction
on the plaintiffs’ Free Exercise Clause claim.

Finally, I concur that the Anti-Injunction Act does
not apply to this case.
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

No. CIV-12-1000-HE
HoBBY LOBBY STORES, INC., ET AL., PLAINTIFFS
.

KATHLEEN SEBELIUS, IN HER OFFICIAL CAPACITY AS
THE SECRETARY OF THE UNITED STATES DEPARTMENT
OF HEALTH AND HUMAN SERVICES, ET AL.,
DEFENDANTS

Nov. 19, 2012

ORDER

JOE HEATON, Distriet Judge.

Plaintiffs, Hobby Lobby Stores, Inc., Mardel, Inc.,
David Green, Barbara Green, Steve Green, Mart
Green and Darsee Lett sued Kathleen Sebelius, Sec-
retary of the United States Department of Health and
Human Services (“HHS”), and other government offi-
cials and agencies challenging regulations issued un-
der the Patient Protection and Affordable Care Act,
Pub. L. No. 111-148, 124 Stat. 119 (2010), as amended
by the Health Care and Education Reconciliation Act,
Publ. L. No. 111-152, 124 Stat. 1029 (2010) (“Afforda-
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ble Care Act” or “ACA”). Specifically, plaintiffs ob-
ject to the preventive care coverage regulations or
mandate which they allege forces them to “provide
health insurance coverage for abortion-inducing drugs
and devices, as well as related education and counsel-
ing.” Complaint, 1 8 Plaintiffs contend the man-
date violates their statutory and constitutional rights
and seek both declaratory and injunctive relief.
Presently at issue is plaintiffs’ motion for preliminary
injunction in which they ask the court to prohibit de-
fendants from enforcing the mandate against them.
A hearing on the motion was held on November 1,
2012.

This lawsuit is one of many challenging various as-
pects of the Affordable Care Act. While the legisla-
tion is controversial, as another judge has stated in
similar circumstances, “this Court’s personal views on
the necessity, prudence, or effectiveness of the Af-
fordable Care Act are of no moment whatsoever. The
only issues concerning the ACA presently before this
Court are those raised by the parties: namely,
whether [the preventive services coverage provision]
passes muster under the Constitution of the United
States, and whether it violates the Religious Freedom
Restoration Act of 1993, 42 U.S.C. § 2000bb et seq.”
Mead v. Holder, 766 F. Supp. 2d 16, 19 (D.D.C. 2011),
aff’d on other grounds, Nat’l Fedn of Indep. Bus. v.
Sebelius, — U.S. — (2012).

Background

The ACA, signed into law on March 23, 2010, ef-
fected a variety of changes to the healthcare system.
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The Act includes a preventive services provision which
provides:

A group health plan and a health insurance issuer
offering group or individual health insurance cov-
erage shall, at a minimum provide coverage for and
shall not impose any cost sharing requirements for

(4) with respect to women, such additional
preventive care and screenings . . . as pro-
vided for in comprehensive guidelines supported by
the Health Resources and Services Administration’
for purposes of this paragraph.

42 U.S.C. § 300gg-13(a). The Health Resources and
Services Administration (HRSA) commissioned the
Institute of Medicine (IOM) to develop recommenda-
tions for the HSRS guidelines. The IOM published a
report which proposed, among other things, that in-
surance plans cover “[a]ll Food and Drug Administra-
tion approved contraceptive methods, sterilization
procedures, and patient education and counseling for
all women with reproductive capacity.”? Included
among the FDA-approved contraceptive methods are
diaphragms, oral contraceptive pills, emergency con-
traceptives such as Plan B and ulipristal, commonly
known as the morning-after pill and the week-after
pill, respectively, and intrauterine devices.?

! The Health Resources and Services Administration (HRSA) is
an agency within HHS.

% See http://www.hrsa.gov/womensguidelines/.

3 See www.fda.gov/forconsumers/byaudience/forwomen/ucm1184
65.htm.FreePublications/UCM282014.pdf (last updated Aug. 2012).
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On August 1, 2011, HRSA adopted IOM’s recom-
mendations in full, see 76 Fed. Reg. 46621; 45 C.F.R.
§ 147.130, and, on February 15, 2012, HHS, the De-
partment of Labor and the Department of Treasury
published rules finalizing the HRSA guidelines. Un-
less grandfathered or otherwise exempt, employers’
group health plans must provide coverage conforming
with the guidelines for plan years beginning on or after
August 1, 2012. 75 Fed. Reg. 41726, 41729.

Grandfathered health plans are not subject to the
preventive services provision of the ACA. 75 Fed.
Reg. 34538-01 (June 17, 2010). Some religious em-
ployers also are exempt from providing plans that
cover contraceptive services. To qualify as a “reli-
gious employer” an employer must satisfy the follow-
ing criteria:

(1) The inculcation of religious values is the pur-
pose of the organization; (2) The organization pri-
marily employs persons who share the religious
tenets of the organization; (3) The organization
serves primarily persons who share the religious
tenets of the organization; (4) The organization is a
nonprofit organization as described in section
6033(a)(1) and section 6033(a)(3)(A)() or (iii) of the
Internal Revenue Code of 1986, as amended.

* A grandfathered plan is one that was in existence on March 23,

2010, and which has not undergone any of a defined set of changes.
See 26 C.F.R. § 54.9815-1251T; 29 C.F.R. § 2590.715-1251; 45
C.F.R. § 147.140. The government estimates that by 2013, a ma-
jority of group health plans will lose their grandfathered status.
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45 C.F.R. § 147.130(a)(1)(iv)(B); 76 Fed. Reg. 46621-01,
46623. A temporary enforcement safe-harbor provi-
sion applies to other non-profit organizations that do
not qualify for any other exemption and “do not pro-
vide some or all of the contraceptive coverage other-
wise required, consistent with any applicable State
law, because of the religious beliefs of the organiza-
tion.” 77 Fed. Reg. 16501, 16502 (March 21, 2012);
77 Fed. Reg. 8725 (Feb. 15, 2012).> Finally, an em-
ployer with fewer than 50 employees is not required
to provide any health insurance plan. 26 U.S.C.
§ 4980H(c)(2)(A).

The individual plaintiffs (collectively the “Greens”),
are members of a family that owns and operates Hob-
by Lobby Stores, Ine. and Mardel, Inc., privately held,
for-profit corporations. Hobby Lobby operates 514
arts and crafts stores in 41 states with 13,240 full-time
employees. Mardel is a bookstore and educational
supply company that specializes in Christian materials.
It has 35 stores in 7 states with 372 employees. Both
Hobby Lobby and Mardel are operated through a
management trust which owns all the voting stock in
the corporations.” Each member of the Green family
is a trustee of the trust.

> The government is in the process of finalizing amendments to

the preventive services coverage regulations to accommodate the
religious objections of non-exempt, non-grandfathered religious
organizations to providing coverage for contraceptive services.
See 77 Fed. Reg. at 8728.

6 Tt is not altogether clear from the parties’ submissions wheth-
er Hobby Lobby and Mardel are wholly owned by the Green plain-
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Although Hobby Lobby and Mardel are for-profit,
secular corporations, the Green family operates them
according to their Christian faith. “As part of their
religious obligations” the Green family provides health
insurance coverage to Hobby Lobby’s and Mardel’s
employees through a self-insured plan. Complaint,
152. However, “[t]he Green family’s religious beliefs
prohibit them from deliberately providing insurance
coverage for prescription drugs or devices inconsistent
with their faith, in particular abortion-causing drugs
and devices. Hobby Lobby’s insurance policies have
long explicitly excluded—consistent with their reli-
gious beliefs—contraceptive devices that might cause
abortions and pregnancy-termination drugs like RU-
486.” Id. at 17 53-54. The government does not dis-
pute the sincerity of the Greens’ beliefs.

Hobby Lobby and Mardel, as secular, for-profit
companies, do not satisfy the ACA’s definition of a
“religious employer” and are ineligible for the protec-
tion of the safe-harbor provision. Their health plans
also are not grandfathered under the Act. The man-
date takes effect as to the corporations’ employee
health plan on January 1, 2013, as that is the date upon
which the plan year begins. Plaintiffs assert that
they “face an unconscionable choice: either violate
the law, or violate their faith.” Id. at 1 133. If

tiffs or just wholly controlled by them, with some portion of the
non-voting, equity ownership of the companies held by others.
See Complaint, 1 38. The complaint alleges only voting control.
The distinction does not affect the disposition of the pending mo-
tion.
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Hobby Lobby fails to provide the mandated coverage,
plaintiffs contend the corporation will incur penalties
of about $1.3 million a day. Mardel also will be fined
if it does not comply with the mandate. Plaintiffs
seek a preliminary injunction to prevent defendants
from enforcing the mandate against them, arguing that
the mandate violates their right to free exercise of
religion under the First Amendment and their statu-
tory rights under the Religious Freedom Restoration
Act 0f 1993. (“RFRA”), 42 U.S.C. § 2000bb-1.

Legal Standard

A preliminary injunction is an extraordinary reme-
dy and should “not be issued unless the movant’s right
to relief is ‘clear and unequivocal.’” Heideman .
South Salt Lake City, 348 F.3d 1182, 1188 (10th Cir.
2003) (quoting Kikumura v. Hurley, 242 F.3d 950, 955
(10th Cir. 2001)). To obtain a preliminary injunction
the moving party must establish that:

(1) [the movant] will suffer irreparable injury unless
the injunction issues; (2) the threatened injury

outweighs whatever damage the proposed
injunction may cause the opposing party; (3) the
injunction, if issued, would not be adverse to the
public interest; and (4) there is a substantial likeli-
hood [of success] on the merits.

Id. (quoting Resolution Trust Corp. v. Cruce, 972 F.2d
1195, 1198 (10th Cir. 1992)). Plaintiffs, as the mo-
vants, have the burden of demonstrating that each
factor tips in their favor. Id. at 1188-89.
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The Tenth Circuit has applied a relaxed “probabil-
ity of success” requirement when the moving party has
“established that the three ‘harm’ factors tip decidedly
in its favor.” Id. at 1189. The movant in such cases
“need only show questions going to the merits so seri-
ous, substantial, difficult and doubtful, as to make
them a fair ground for litigation.” Id. (internal quo-
tations omitted). Plaintiffs urge application of the
“less rigorous fair-ground-for-litigation standard.’”
Heideman, 348 F.3d at 1189 (quoting Sweeney v. Bane,
996 F.2d 1384, 1388 (2d Cir. 1993)).

The relaxed standard does not apply if the injunc-
tion “is one that alters the status quo and therefore is
disfavored.” Northern Natural Gas Co. v. L.D. Dril-
ling, Inc., 697 F.3d 1259, 1266 (10th Cir. 2012). De-
fendants argue that plaintiffs are not seeking to main-
tain the status quo because, prior to the enactment of
the mandate, Hobby Lobby provided coverage for
emergency contraceptives that could cause an abor-
tion. The court is not persuaded that the coverage
was due to anything other than a mistake. Upon dis-
covery of the coverage, Hobby Lobby immediately ex-
cluded the two drugs, Plan B and Ella, from its pre-
scription drug policy. Defendants do not dispute that
the company’s policies have otherwise long excluded
abortion-inducing drugs. Here plaintiffs are not
seeking a disfavored injunection, but rather ask the
court to preserve the status quo.

The court agrees with plaintiffs that the questions
presented here are “serious, substantial, difficult and
doubtful.” However, an additional limitation on the
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applicability of the “less rigorous fair-ground-for-
litigation standard” exists. The Tenth Circuit has
concluded the “‘liberal definition of the ‘probability of
success’ requirement’” does not apply “‘where a pre-
liminary injunction seeks to stay governmental action
taken in the public interest pursuant to a statutory or
regulatory scheme.”” Nova Health Systems v. Ed-
mondson, 460 F.3d 1295, 1298 n.6 (10th Cir. 2006)
(quoting Heideman, 348 F.3d at 1189)." Here, plain-
tiffs challenge a regulatory requirement imposed pur-
suant to a statutory or regulatory scheme. As a re-
sult, the more liberal “fair ground for litigation” stan-
dard does not apply.

One court in this circuit has reached a contrary
conclusion.® In Newland v. Sebelius, — F. Supp. 2d
—, 2012 WL 3069154 (D. Colo. 2012), a factually simi-
lar case, the court concluded the relaxed “likelihood of
success” standard should be applied because the “gov-

" Defendants argue that in Winter v. Natural Res. Def. Council,

Inc., 555 U.S. 7, 129 S. Ct. 365, 172 L. Ed. 2d 249 (2008), the Su-
preme court abrogated the more flexible standard for the prelimi-
nary injunction. The court does not have to reach that issue, due
to its conclusion that, because plaintiffs are seeking to enjoin the
enforcement of an action taken, pursuant to a statutory scheme,
they “must meet the traditional substantial likelihood of success’
standard.” Nowva Health Systems, 460 F.3d at 1298 n.6.

8 Two district courts in other circuits have issued preliminary
injunctions in similar cases, employing different standards than
those adopted by the Tenth Circuit. See Legatus v. Sebelius, —
F. Supp. 2d —, 2012 WL 5359630 (E.D. Mich. Oct. 31, 2012) and
Tyndale House Publishers, Inc. v. Sebelius, — F. Supp. 2d —, 2012
WL 5817323 (D.D.C. Nov. 16, 2012).
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ernment’s creation of numerous exceptions to the
preventive care coverage mandate has undermined its
alleged public interest.” Id. at —, 2012 WL 3069154,
at *5. However, for purposes of determining the
appropriate preliminary injunction standard, the ques-
tion is not whether the public interest is strong or
compelling, but rather whether it is in the public in-
terest at all. And as to that question, the court is
obliged to defer to the determination of Congress. As
the Tenth Circuit observed in a somewhat similar
context, applying the Heideman rule, “we presume
that all governmental action pursuant to a statutory
scheme is ‘taken in the public interest.’” Aid for
Women v. Foulston, 441 ¥.3d 1101, 1115 n.15 (10th Cir.
2006) (more relaxed standard inapplicable to plaintiff’s
challenge to a Kansas statute requiring reporting of
minors’ voluntary sexual activity). In like manner,
this court presumes the challenged government ac-
tions at issue here are taken in the public interest
within the meaning of the Heideman standard, not-
withstanding the existence of exceptions to the cover-
age requirement.’

Similarly unpersuasive is plaintiff’s argument that
the more flexible preliminary injunction standard ap-
plies here because they are not attacking the entire
statutory scheme, just a small part of it. First, the
Heideman exception, as articulated by the Tenth Cir-
cuit, does not require the challenge to be to an entire

% And, as noted above, the presumption is made without regard
to the court’s owns views of whether the ACA or the particular
regulatory requirements at issue are sound public policy.
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statutory scheme. Instead, it refers to attempts to
“stay governmental action taken in the public interest”
that is “pursuant to a statutory or regulatory scheme.”
Heideman, 348 F.3d at 1189 (internal quotations
omitted). The mandate at issue here is both (1) an
action in the public interest, as determined by Con-
gress, and (2) one taken pursuant to the statute.
That is all that is required. Moreover, none of the
cases plaintiffs cite offer any explicit support for their
view and at least some of them clearly involve chal-
lenges to less than a whole “scheme.” For example,
in Foulston, the challenge was not to the entire scheme
(which imposed a reporting requirement on various
professionals for instances of physical, mental or emo-
tional abuse or neglect or sexual abuse of a child), but
to a limited aspect of it (mandatory reporting of con-
sensual sex between minors).

As plaintiffs are challenging a coverage require-
ment imposed as part of a regulatory or statutory
scheme, the “fair ground for litigation standard” does
not apply. To obtain injunctive relief, they must show
a substantial likelihood of success on the merits, in
addition to the standard’s three other requirements.
The requirement for showing a substantial likelihood
of success on the merits is determinative of the present
motion for the reasons which follow.

First Amendment—Free Exercise of Religion

The First Amendment’s Free Exercise Clause
states that “Congress shall make no law respecting the
establishment of religion, or prohibiting the free exer-
cise thereof.” Plaintiffs maintain they exercise their
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religion by complying with their religious beliefs which
prohibit them from providing coverage, or access to
coverage, for abortion-causing drugs or devices or re-
lated education and counseling. The mandate forces
them, plaintiff’s argue, to violate their religious beliefs
and substantially burdens their religious exercise.

The question of whether plaintiffs are likely to pre-
vail on their constitutional claims requires a threshold
determination of whether the particular plaintiffs have
constitutional “free exercise” rights subject to being
violated. As to the Greens, the answer to that is obvi-
ously yes. However, as to the corporations—Hobby
Lobby and Mardel—the court concludes otherwise.

Corporations have constitutional rights in some cir-
cumstances, such as the right to free speech, but the
rights of corporate persons and natural persons are
not coextensive. Courts have not extended all con-
stitutional rights to all corporations. Corporations do
not possess a “right to exercise a privilege against self-
incrimination.” Application to Enforce Admin. Sub-
poenas Duces Tecum of the S.E.C. v. Knowles, 87 F.3d
413, 416 n.3 (10th Cir. 1996), They have been denied
“[c]ertain ‘purely personal’ guarantees . . . be-
cause the ‘historie function’ of the particular guarantee
has been limited to the protection of individuals.”
First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765,
778 n.14, 98 S. Ct. 1407, 55 L. Ed. 2d 707 (1978) (citing
United States v. White, 322 U.S. 694, 698-701, 64 S. Ct.
1248, 88 L. Ed. 1542 (1944)). “Whether or not a par-
ticular guarantee is ‘purely personal’ or is unavailable
to corporations for some other reason depends on the
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nature, history, and purpose of the particular constitu-
tional provision.” Id.

The purpose of the free exercise clause is “to secure
religious liberty in the individual by prohibiting any
invasions thereof by civil authority.” Sch. Dist. of
Abington Twp. v. Schempp, 374 U.S. 203, 223, 83 S. Ct.
1560, 10 L. Ed. 2d 844 (1963) (emphasis added).
Churches and other religious organizations or religious
corporations have been accorded protection under the
free exercise clause, see Hosanna-Tabor Evangelical
Lutheran Chwrch & Sch. v. EEOC, — U.S. —, 132
S. Ct. 694, 706, 181 L. Ed. 2d 650 (2012); Lukumi, 508
U.S. at 531-32, 113 S. Ct. 2217, because believers “ex-
ercise their religion through religious organizations.”
Corp. of Presiding Bishop of Church of Jesus Christ of
Latter-day Saints v. Amos, 483 U.S. 327, 341, 107
S. Ct. 2862, 97 L. Ed. 2d 273 (1987) (BRENNAN, J. con-
curring) (internal quotations omitted). @ However,
Hobby Lobby and Mardel are not religious organiza-
tions. Plaintiffs have not cited, and the court has not
found, any case concluding that secular, for-profit
corporations such as Hobby Lobby and Mardel have a
constitutional right to the free exercise of religion.
See Anselmo v. Cnty. of Shasta, 873 F. Supp. 2d 1247,
1264, 2012 WL 2090437, at *12 (E.D. Cal. 2012) (“Al-
though corporations and limited partnerships have
broad rights, the court has been unable to find a single
RLUIPA case protecting the religious exercise rights
of a non-religious organization such as Seven Hills.”)."

10 The court has considerable doubt whether the corporations
would have standing to assert a claim on behalf of the Greens.
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The court concludes plaintiffs Hobby Lobby and Mar-
del do not have constitutional free exercise rights as
corporations and that they therefore cannot show a
likelihood of success as to any constitutional claims
they may assert. Plaintiffs’ ability to show a likeli-
hood of success therefore depends on evaluation of the
claims of the individual plaintiffs—the Greens.

The question of whether the Greens can establish a
free exercise constitutional violation by reason of re-
strictions or requirements imposed on general busi-
ness corporations they own or control involves largely
uncharted waters. However, the court concludes it is
unnecessary, as to the constitutional claims, to resolve
those questions here as the challenged statutory
scheme and regulations are substantially likely to sur-
vive constitutional scrutiny in any event.

“While the First Amendment provides absolute pro-
tection to religious thoughts and beliefs, the free exer-
cise clause does not prohibit Congress and local gov-
ernments from validly regulating religious conduct.”
Grace United Methodist Church v. City of Cheyenne,
451 F.3d 643, 649 (10th Cir. 2006). “[T]he right of
free exercise does not relieve an individual of the obli-
gation to comply with a ‘valid and neutral law of gen-
eral applicability on the ground that the law proscribes

See generally Grace, 451 F.3d at 670 (discussing prerequisites for
associational standing as stated by the Supreme Court in Hunt v.
Washington State Apple Adver. Comm’n, 432 U.S. 333, 343, 97 S.
Ct. 2434, 53 L. Ed. 2d 383 (1977)). However, as the Greens are
parties appearing and asserting their own rights, it is unnecessary
to belabor the issue.
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(or prescribes) conduct that his religion prescribes (or
proscribes).””  Emp’t Div., Dept of Human Res. of
Oregon v. Smath, 494 U.S. 872, 879, 110 S. Ct. 1595, 108
L. Ed. 2d 876 (1990) (quoting United States v. Lee, 455
U.S. 252, 263 n.3, 102 S. Ct. 1051, 71 L. Ed. 2d 127
(1982) (Stevens, J., concurring in judgment)). If alaw
is both neutral and generally applicable, it only has to
be “rationally related to a legitimate governmental in-
terest to survive a constitutional challenge.” Grace,
451 F.3d at 649. A law that burdens a religious prac-
tice and is not neutral or generally applicable is sub-
ject to strict scrutiny. Id. “[Ul]nless it is narrowly
tailored to advance a compelling governmental inter-
est,” the law violates the Free Exercise Clause. Id.

To analyze plaintiffs’ free exercise claims the court
must first determine the level of scrutiny to apply.
Id. A law is neutral if its object is “something other
than the infringement or restriction of religious prac-
tices.” Id. at 649-50. Citing Church of the Lukumi
Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 113
S. Ct. 2217, 124 L. Ed. 2d 472 (1993), plaintiffs argue
that the mandate is not neutral because it exempts
some religious employers from compliance while com-
pelling others to provide coverage for preventive ser-
vices. They contend it discriminates between reli-
gious objectors, exempting “only organizations whose
‘purpose’ is to inculcate religious values; who ‘primar-
ily’ employ and serve co-religionists; and who qualify
as churches or religious orders under the tax code.”
Plaintiffs’ motion, p. 18,



182a

Carving out an exemption for defined religious en-
tities does not make a law nonneutral as to others.
Plaintiffs do not allege that “the object of [the man-
date] is to infringe upon or restrict practices because
of their religious motivation.” Lukumi, 508 U.S. at
533, 113 S. Ct. 2217 (emphasis added);"* see Grace, 451
F.3d at 649-50. They do not dispute that the man-
date’s purpose is secular in nature and intended to
promote public health and gender equality. “[T]here
is no evidence that the exception is in any way based
on religious categorization or discrimination.” Grace,
451 F.3d at 652 (quoting Swanson v. Guthrie Indep.
Sch. Dist. No. I-L, 135 F.3d 694, 701 (10th Cir. 1998));
see Axson-Flynn v. Johnson, 356 F.3d 1277, 1294 (10th
Cir. 2004) (“A rule that is discriminatorily motivated
and applied is not a neutral rule of general applicabil-
ity.”); Corder v. Lewis Palmer Sch. Dist. No. 38, 566
F.3d 1219, 1232-33 (10th Cir. 2009); Catholic Charities
of Diocese of Albany v. Serio, 7 N.Y.3d 510, 825
N.Y.S.2d 653, 859 N.E.2d 459, 464 (2006). In fact, the
religious employer exemption and the safe harbor
provision suggest the opposite of what plaintiffs argue
and must show to warrant strict scrutiny of the man-
date. Using well established criteria to determine
eligibility for an exemption based on religious belief,
such as the nonsecular nature of the organization and
its nonprofit status, the ACA, through its implement-
ing rules and regulations, both recognizes and protects

I Plaintiffs also do not argue that the preventive care coverage

regulations lack “facial neutrality.” See Lukumi, 508 U.S. at 533,
113 S. Ct. 2217.
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the exercise of religion. The fact that the exceptions
do not extend as far as plaintiffs would like does not
make the mandate non-neutral. O’Brien v. United
States Dep’t of Health and Human Servs., — F. Supp.
2d —, —, 2012 WL 4481208, at *8 (E.D. Mo. 2012)
(“[T]he religious employer exemption does not com-
promise the neutrality of the regulations by favoring
certain religious employers over others. Rather

the religious employer exemption presents a
strong argument in favor of neutrality. . . .”). As
the New York Court of Appeals explained in Serio, a
case involving a free exercise challenge to a state law
requiring employers providing coverage for prescrip-
tion drugs to include coverage for contraceptives:

The neutral purpose of the challenged portions of
the [health care law]—to make contraceptive cov-
erage broadly available to New York women—is not
altered because the Legislature chose to exempt
some religious institutions and not others. To hold
that any religious exemption that is not all-inclusive
renders a statute non-neutral would be to discour-
age the enactment of any such exemptions—and
thus to restrict, rather than promote, freedom of
religion.

Serio, 825 N.Y.S.2d 653, 859 N.E.2d at 464. “[T]he
neutrality inquiry leads to one conclusion: The [pre-
ventive services coverage regulations] [did not have]

as their object the suppression of religion.” Lukuma,
508 U.S. at 542, 113 S. Ct. 2217.

The second requirement of the constitutional test is
that “laws burdening religious practice must be of gen-
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eral applicability.” Id. “The Free Exercise Clause
protect[s] religious observers against unequal treat-
ment, and inequality results when a legislature decides
that the governmental interests it seeks to advance are
worthy of being pursued only against conduct with a
religious motivation.” [Id. at 542-43, 113 S. Ct. 2217
(internal citation and quotations omitted).

Plaintiffs contend the mandate is not generally ap-
plicable because of the numerous exemptions, includ-
ing those for grandfathered plans and religious em-
ployers. However, the mandate does not “pursue[]
.o governmental interests only against conduct
motivated by religious belief.” Id. at 545, 113 S. Ct.
2217. As the court noted in O’Brien, — F. Supp. 2d at
—, 2012 WL 4481208, at *8, “[t]he regulations in this
case apply to all employers not falling under an ex-
emption, regardless of those employers’ personal reli-
gious inclinations.” See Stormans, Inc. v. Selecky,
586 F.3d 1109, 1134 (9th Cir. 2009) (“Pharmacies and
pharmacists who do not have a religious objection
to Plan B must comply with the rules to the same
extent—no more and no less—than pharmacies and
pharmacists who may have a religious objection to
Plan B. Therefore, the rules are generally applica-
ble.”).

As the court concludes the mandate is neutral and
of general applicability, it is subject only to rational
basis scrutiny under the First Amendment. Swmith,
494 U.S. at 883-85, 110 S. Ct. 1595. Plaintiffs do not
argue that there is no legitimate government interest
for the mandate or that the regulations are not ration-
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ally related to protect that interest, and the court finds
no basis on the present showing to conclude the law,
under the rational basis test, is unconstitutional.

Applying these principles, the court concludes
plaintiffs have not established a likelihood of success
as to their constitutional claims. The corporations
lack free exercise rights subject to being violated and,
as the challenged statutes/regulations are neutral and
of general applicability as contemplated by the consti-
tutional standard, plaintiffs are unlikely to successfully
establish a constitutional violation in any event.

Religious Freedom Restoration Act

Plaintiffs’ claims under the Religious Freedom Res-
toration Act of 1993 present a closer question. RFRA
applies standards which are more protective of reli-
gious exercise than the constitutional standard. It
prohibits the federal government from substantially
burdening a person’s exercise of religion, unless the
government demonstrates that application of the bur-
den to the person is the least restrictive means of fur-
thering a compelling governmental interest. 42
U.S.C. § 2000bb-1; Gonzales v. O Centro Espirita
Beneficente Uniao do Vegetal, 546 U.S. 418, 424, 126 S.
Ct. 1211, 163 L. Ed. 2d 1017 (2006). The Act “pro-
vides a statutory claim to individuals whose religious
exercise is burdened by the federal government.”
United States v. Wilgus, 638 F.3d 1274, 1279 (10th Cir.
2011). Congress passed RFRA to restore the com-
pelling interest test that had been applied to laws
substantially burdening religious exercise before the
Supreme Court’s decision in Smith.
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RFRA provides that:
(a) In general

Government shall not substantially burden a per-
son’s exercise of religion even if the burden results
from a rule of general applicability, except as pro-
vided in subsection (b) of this section.

(b) Exception

Government may substantially burden a person’s
exercise of religion only if it demonstrates that ap-
plication of the burden to the person—

(1) 1is in furtherance of a compelling governmental
interest; and

(2) is the least restrictive means of furthering that
compelling governmental interest.

42 U.S.C. § 2000bb-1.

As was the case with plaintiffs’ constitutional
claims, a threshold question here is whether all the
plaintiffs are in a position to assert rights under
RFRA. That depends on whether particular plain-
tiffs qualify as a “person” within the meaning of the
statute. The Greens are unquestionably “persons”
under the statute, entitled to assert its potential ap-
plication to them. Less clear is the status of Hobby
Lobby and Mardel.

RFRA does not include a specific definition of “per-
son.” Plaintiffs argue that Hobby Lobby and Mardel
qualify as “persons” based on the general definition
included in 1 U.S.C. § 1. That section provides: “In
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determining the meaning of any Act of Congress, un-
less the context indicates otherwise . . . the
words ‘person’ and ‘whoever’ includes corporations

as well as individuals.” As used in § 1,
“‘[c]ontext’ . . . means the text of the Act of
Congress surrounding the word at issue, or the texts of
other related congressional Acts, and this is simply an
instance of the word’s ordinary meaning. . 7
Rowland v. Cal. Men’s Colony, 506 U.S. 194, 199 113
S. Ct. 716, 121 L. Ed. 2d 656 (1993). While context
“has a narrow compass, the ‘indication’ contemplated
by 1 U.S.C. § 1 has a broader one.” Id. at 200, 113 S.
Ct. 716. The qualification “unless the context indi-
cates otherwise,” is intended to assist the court “in the
awkward case where Congress provides no particular
definition, but the definition in 1 U.S.C. § 1 seems not
to fit.” Id. That is the situation here. General
business corporations do not, separate and apart from
the actions or belief systems of their individual owners
or employees, exercise religion. They do not pray,
worship, observe sacraments or take other religiously-
motivated actions separate and apart from the inten-
tion and direction of their individual actors. Reli-
gious exercise is, by its nature, one of those “purely
personal” matters referenced in Bellottt which is not
the province of a general business corporation. As
applied to 1 U.S.C. § 1 and the question of whether
these corporations are “persons” within the meaning of
RFRA, the context “indicates otherwise.”

“Plaintiffs assert that “[i]t is settled law that cor-
porations may exercise religion.” Plaintiffs’ reply, p
8. However, the cases they cite, Gonzales and Luku-
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mt involved religious organizations, not general busi-
ness corporations.” The same reasons behind the
court’s conclusion that secular, for-profit corporations
do not have First Amendment rights under the Free
Exercise Clause support a determination that they are
not “persons” for purposes of the RFRA.” This con-

2 Centro Espirita Beneficiente Uniao do Vegetal is described in

Gonzales as a religious sect. There is no indication it was incor-
porated. The church in Lukumi was a non-profit corporation, 508
U.S. at 525, 113 S. Ct. 2217, and nothing in Gonzales indicates the
religious sect operated a secular, for profit business. Plaintiffs
also cite Primera Iglesia Bautista Hispana of Boca Raton, Inc. v.
Broward Cnty., 450 F.3d 1295 (11th Cir. 2006) for the proposition
that a commercial corporation’s rights can include religious exer-
cise. However, in resolving the issue of whether the plaintiff had
standing to assert a violation of free exercise rights under the First
Amendment, the Eleventh Circuit stated: “we easily conclude
that Primera, as an incorporated religious organization, stated a
section 1983 claim for the alleged violation of its . . . free ex-
ercise rights.” Id. at 1306.

¥ Plaintiffs argue that “the Supreme Court has at least twice

allowed commercial proprietors to assert religious exercise claims
against regulations impacting their businesses,” citing United
States v. Lee, 455 U.S. 252, 102 S. Ct. 1051, 71 L. Ed. 2d 127 (1982)
and Braunfeld v. Brown, 366 U.S. 599, 81 S. Ct. 1144, 6 L. Ed. 2d
563 (1961). Plaintiffs’ reply, p. 4. However, neither case appears
to have involved a corporation and, in any event, it is clear that the
religious beliefs that were allegedly being interfered with were
those of the owners. Braunfeld, 366 U.S. at 601, 81 S. Ct. 1144
(“[TThe only question for consideration is whether the statute inter-
feres with the free exercise of appellants’ religion. . . . Each
of the appellants is a member of the Orthodox Jewish faith.”).
Plaintiffs also rely on two Ninth Circuit cases, Stormans, Inc. v.
Selecky, 586 F.3d 1109 (9th Cir. 2009) and EEOC v. Townley Eng’y
& Mfy. Co., 859 F.2d 610 (9th Cir. 1988). Neither supports their
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clusion is buttressed by RFRA’s reference to princi-
ples of standing: “Standing to assert a claim or de-
fense under this section shall be governed by the gen-
eral rules of standing under Article III of the Consti-
tution.” 42 U.S.C. § 2000bb-1(c).

In any event, the court concludes that plaintiffs
have not established a likelihood of success as to any
claims asserted by Hobby Lobby and Mardel under
RFRA. The question then becomes whether plain-
tiffs have established a likelihood of success as to the
RFRA claims of the Greens.

“[A] plaintiff establishes a prima facie claim under
RFRA by proving the following three elements: (1) a
substantial burden imposed by the federal government
on a (2) sincere (3) exercise of religion.” Kikumura

argument. In Stormans, 586 F.3d at 1119, the Ninth Circuit
stated “We decline to decide whether a for-profit corporation can
assert its own rights under the Free Exercise Clause and instead
examine the rights at issue as those of the corporate owners.”
Similarly, in Townley, 859 F.2d at 619-20, the court stated: (“Be-
cause Townley is merely the instrument through and by which Mr.
and Mrs. Townley express their religious beliefs, it is unnecessary
to address the abstract issue whether a for profit corporation has
rights under the Free Exercise Clause independent of those of its
shareholders and officers. Townley presents no rights of its own
different from or greater than its owners’ rights.”).

" The term “religious exercise” is broadly defined to include

“any exercise of religion, whether or not compelled by, or central
to, a system of religious belief.” 42 U.S.C. § 2000cc-5(7)(A); 42
U.S.C. § 2000bb-2(4); see generally Smith, 494 U.S. at 877, 110 S.
Ct. 1595 (“But the ‘exercise of religion’ often involves not only be-
lief and profession but the performance of (or abstention from)
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v. Hurley, 242 ¥.3d 950, 960 (10th Cir. 2001). Once
the plaintiff establishes these elements, “the burden
shifts to the government to demonstrate that ‘applica-
tion of the burden’ to the claimant ‘is in furtherance of
a compelling governmental interest’ and ‘is the least
restrictive means of furthering that compelling gov-
ernmental interest.”” Id. at 961-62 (quoting 42 U.S.C.
§ 2000bb-1(b)); Gonzales, 546 U.S. at 428-30, 126 S.
Ct. 1211.

The second and third elements of plaintiffs’ prima
facie case are not in dispute. No one questions that
the Greens’ beliefs are sincerely held or that the man-
date burdens, at least indirectly, the Greens’ “own
exercise of [their] sincerely held religious beliefs.””
Abdulhaseeb v. Calbone, 600 F.3d 1301, 1314 (10th Cir.
2010), cert. denied, — U.S. —, 131 S. Ct. 469, 178
L. Ed. 2d 298 (2010). The critical question is whether
the mandate imposes a “substantial” burden on the
Greens for purposes of the RFRA. Defendants con-
tend that any burden the mandate imposes on the
Greens is indirect, “result[ing]s from obligations that
the preventive services coverage regulations impose on
a legally separate, secular entity.” Defendants’ re-
sponse, pp. 18-19. They argue that “[t]his type of
attenuated burden is not cognizable under the RFRA.”

physical acts: assembling with others for a worship service,
participating in sacramental use of bread and wine, proselytizing,
abstaining from certain foods or certain modes of transportation.”).

5 Plaintiffs assert that they “exercise religion by avoiding par-

ticipation in abortion, an act forbidden by their faith. Plaintiffs’
reply, p. 3.
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Id. at p. 19. Plaintiffs counter that defendants’ “at-
tenuation argument rewrites their faith. The gov-
ernment may not, they contend “re-draw the theologi-
cal lines in religious belief systems.” Plaintiffs’ reply,
p. 13. They contend the mandate substantially bur-
dens their religious exercise “by forcing them to
choose between following their convictions and paying
enormous fines.” Plaintiffs’ motion, p. 9.

The present circumstances require charting a
course through the “treacherous terrain” at the inter-
section of the federal government’s duty to avoid im-
posing burdens on the individual’s practice of religion
and the protection of competing interests. See Wil-
gus, 638 F.3d at 1281. No Supreme Court or Tenth
Circuit authority applying or discussing RFRA’s
“substantial burden” requirement does so in circum-
stances like those present here—where regulatory re-
quirements applicable to a general business corpora-
tion are alleged to infringe on the religious exercise
rights of the corporation’s owners or officers. Simi-
larly, the cases decided under the Religious Land Use
and Institutionalized Persons Act of 2000 (“RLUI-
PA”), 42 U.S.C. §§ 2000cc-2000cc-5, which applies es-
sentially the same standard,’® do not provide specific
guidance. However, certain principles emerge from
the cases which guide the court’s determination.

16 RLUIPA cases are instructive as “RLUIPA’s legislative his-
tory reveals that ‘substantial burden’ is to be interpreted by refer-
ence to the Religious Freedom Act of 1993 . . . and First
Amendment jurisprudence.” Grace, 451 F.3d at 661 (citing 146
Cong. Rec. 7774-01, 7776).
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First, it is clear, as plaintiffs argue, that it is not the
province of the court to tell the plaintiffs what their
religious beliefs are, i.e. whether their beliefs about
abortion should be understood to extend to how they
run their corporations or the like, or to decide whether
such beliefs are fundamental to their belief system or
peripheral to it. RFRA makes clear it does not mat-
ter whether the particular exercise of religion at issue
is or is not central to the individual’s religious beliefs.
42 U.S.C. § 2000cc-5(7)(A); see Abdulhaseeb, 600 F.3d
at 1314 at n.6. Nonetheless, even assuming, as ap-
pears to be the case with plaintiffs, that they object as
a matter of religious faith to any act supporting or
facilitating abortion, no matter how indirect, that does
not end the issue. RFRA’s provisions do not apply to
any burden on religious exercise, but rather to a “sub-
stantial” burden on that exercise. As the Seventh
Circuit observed in Civil Liberties for Urban Believers
v. City of Chicago, 342 ¥.3d 752 (7th Cir. 2003):

Application of the substantial burden provision to a
regulation inhibiting or constraining any religious
exercise, including the use of property for religious
purposes, would render meaningless the word “sub-
stantial,” because the slightest obstacle to religious
exercise incidental to the regulation of land use—
however minor the burden it were to impose—could
then constitute a burden sufficient to trigger
RLUIPA’s requirement that the regulation advance
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a compelling governmental interest by the least re-
strictive means."”

342 F.3d 752, 761. Recognizing that the word “sub-
stantial” must have some meaning, the Civil Liberties
court went on to conclude that

[IIn the context of RLUIPA’s broad definition of
religious exercise, a . . . regulation that im-
poses a substantial burden on religious exercise is
one that mnecessarily bears direct, primary and
Sfundamental responsibility for rendering religious
exercise . . . impracticable.

Id. (emphasis added). Civil Liberties thus concludes,
in general, that a “substantial burden” on religious
exercise is one that bears in some relatively direct
manner on it.

The view of substantial burden adopted by the
Seventh Circuit in Civil Liberties is not the only ap-
proach that has emerged. See Adkins v. Kaspar, 393
F.3d 559, 567-71 (5th Cir. 2004) (discussing cases);
Living Water Church of God v. Charter Twp. of Me-
ridian, 258 Fed. Appx. 729, 735-38 (6th Cir. 2007)
(unpublished) (discussing cases). However, the Tenth
Circuit has cited Civil Liberties with approval in the
context of determining what constitutes a “substantial
burden,” Grace, 451 F.3d at 661, suggesting that it
shares the view that some level of “directness” must be

1T Civil Liberties was decided under RLUIPA but, as noted
above, RLUIPA’s standards for what constitutes a “substantial
burden” are the same as RFRA’s.
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present. The Tenth Circuit has, of course, also noted
that a substantial burden may, in some circumstances,
be based on compulsion that is indirect. Abdulha-
seeb, 600 F.3d at 1315; see also Thomas v. Review Bd.
of Ind. Employment Sec. Div., 450 U.S. 707, 101 S. Ct.
1425, 67 L. Ed. 2d 624 (1981). Giving effect to both
principles, the result appears to be that, while no
bright line rule has been stated by the Supreme Court
or the Tenth Circuit (or perhaps could be, in this con-
text), the degree to which the challenged government
action operates directly and primarily on the individu-
al’s religious exercise is a significant factor to be eval-
uated in determining whether a “substantial burden” is
present.

Evaluating the “directness” factor here, the court
concludes the Greens are unlikely to be able to estab-
lish a “substantial burden” on them within the meaning
of RFRA. The mandate in question applies only to
Hobby Lobby and Mardel, not to its officers or owners.
Further, the particular “burden of which plaintiffs
complain is that funds, which plaintiffs will contribute
to a group health plan, might, after a series of inde-
pendent decisions by health care providers and pa-
tients covered by [Hobby Lobby’s] plan, subsidize
someone else’s participation in an activity that is con-
demned by plaintiff’s religion.” O’Brien, — F. Supp.
2d at —, 2012 WL 4481208, at *6. Such an indirect
and attenuated relationship appears unlikely to estab-
lish the necessary “substantial burden.”

Other cases decided by the Tenth Circuit under
RFRA/RLUIPA are consistent with the view that
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some reasonably direct and personal connection be-
tween the religious exercise and the restraint in ques-
tion must be present. In Abdulhaseeb, the restriction
in question directly impacted the religious exercise of
the plaintiff by denying him the diet that was neces-
sary to his religious beliefs. In Wilgus, the defendant
personally possessed the eagle feathers. In Kiku-
mura, the prisoner was denied pastoral visits by a
minister he claimed was particularly well suited to
provide him with spiritual guidance.

Similarly, the principal Supreme Court case con-
struing RFRA, Gonzales, also involved a close or per-
sonal connection between the religious exercise and
the infringing government action. The religious sect
in Gonzales was prohibited from engaging in com-
munion. Its members were faced with the choice of
foregoing a religious sacrament or violating the Con-
trolled Substances Act.

Consideration of Supreme Court decisions addres-
sing the constitutional standard in this area also pro-
vides some support for the view that the necessary
“substantial burden” is unlikely to be established here.
Grace notes that the legislative history of RFRA and
RLUIPA indicates that the term “substantial burden”
should not be given a broader interpretation that the
Supreme Court’s articulation of the concept. Grace,
451 F.3d at 661. See O’Brien, — F. Supp. 2d at —,
2012 WL 4481208 at *5 (“Courts frequently look to
free exercise cases predating Employment Div. .
Smith to determine which burdens cross the threshold
of substantiality”); Anselmo, 873 F. Supp. 2d at 1258,
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2012 WL 2090437, at *8 (“The Ninth Circuit has ex-
plained that the Supreme Court’s free exercise juris-
prudence . . . is instructive in defining a sub-
stantial burden under RLUIPA . . . .”) (quoting
Guru Nanak Sikh Soc. of Yuba City v. Cnty. of Sutter,
456 F.3d 978, 988 (9th Cir. 2006)). As with the Tenth
Circuit cases, the Supreme Court decisions have also
involved situations where the restraint in question
operated with some level of directness on the individu-
al. For example, the plaintiff in Sherbert v. Verner,
374 U.S. 398, 83 S. Ct. 1790, 10 L. Ed. 2d 965 (1963),
was forced “to choose between following the precepts
of her religion and forfeiting benefits, on the one hand,
and abandoning one of the precepts of her religion in
order to accept work, on the other hand.” 374 U.S. at
404, 83 S. Ct. 1790. The compulsory attendance law
at issue in Wisconsin v. Yoder, 406 U.S. 205, 92 S. Ct.
1526, 32 L. Ed. 2d 15 (1972), required the Amish plain-
tiffs to elect between “abandon[ing] belief and be[ing]
assimilated into society at large, or be[ing] forced to
migrate to some other and more tolerant region.” 406
U.S. at 218, 92 S. Ct. 15626. In Thomas, the employ-
ee’s personal participation in activity to which he ob-
jected was involved.

Finally, the court notes the Supreme Court’s ap-
proach in Lee. Although Lee was a free exercise case
and focused principally on the nature and application
of the compelling interest test, its discussion of the
impact of commercial activity provides some guidance
on the issue of what constitutes a “substantial burden.”
The Court noted that “every person cannot be shielded
from all the burdens incident to exercising every as-
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pect of the right to practice religious beliefs.” Lee,
455 U.S. at 261, 102 S. Ct. 1051. The plain import is
that there must be more than some burden on religious
exercise. The burden must be substantial. The
Court then went on to state that

[wlhen followers of a particular sect enter into
commercial activity as a matter of choice, the limits
they accept on their own conduct as a matter of
conscience and faith are not to be superimposed on
the statutory schemes which are binding on others
in that activity. Granting an exemption from social
security taxes to an employer operates to impose
the employer’s religious faith on the employees.
Congress drew a line in § 1402(g), exempting the
self-employed Amish but not all persons working
for an Amish employer.

455 U.S. at 261, 102 S. Ct. 1051. The Court’s discus-
sion reflected a concern with the impact of the em-
ployer’s faith-based decisions on his employees.
While that appears not to have been a matter critical in
Lee, as Lee’s employees were also Amish, it would be
potentially significant here. Hobby Lobby and Mar-
del employ over 13,500 people and “welcome[] em-
ployees of all faiths or no faith.” Complaint, 1 51.
Many of those employees are likely to have different
religious views. Moreover, the employees’ rights
being affected are of constitutional dimension—related
to matters of procreation, marriage contraception, and
abortion.” While such considerations (and the dis-

8 The matter of a constitutional right to abortion has been

highly controversial since the right was discovered among the pen-
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cussion in Lee referenced above) go most directly to a
determination of whether a compelling governmental
interest is shown in a particular circumstance, rather
than to what is here the determinative issue—what
constitutes a “substantial burden”—they nonetheless
suggest that term should be given meaningful applica-
tion.

In sum, while the meaning and reach of the term
“substantial burden” in this context is considerably
less than crystal clear, it appears to impose a require-
ment that the burden on religious exercise be more
direct and personal than has been shown here as to the
Greens and their management of nationwide general
business corporations.

Conclusion

Plaintiffs have not shown a “clear and unequivocal”
right to injunctive relief in light of the standards ap-
plicable to their request. Heideman, 348 F.3d at 1188
(internal quotations omitted). The court is not un-
sympathetic to plaintiffs’ circumstances and recognizes
that the ACA’s substantial expansion of employer obli-
gations results in concerns and issues not previously
confronted by companies or their owners. However,

umbras of the Due Process Clause some forty years ago. Roe v.
Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147 (1973). None-
theless, the right is now clearly established and necessarily shapes
the nature of the rights and interests of plaintiffs’ employees. See
Gonzales v. Carhart, 550 U.S. 124, 127 S. Ct. 1610, 167 L. Ed. 2d
480 (2007); Planned Parenthood of Southeastern Pa. v. Casey, 505
U.S. 833, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992).
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for the reasons previously stated, the court concludes
plaintiffs have not made the necessary showing of a
likelihood of success on the merits to warrant a pre-
liminary injunction in the circumstances existing here.

Plaintiffs have not demonstrated a probability of
success on their First Amendment claims. Hobby
Lobby and Mardel, secular, for-profit corporations, do
not have free exercise rights. The Greens do have
such rights, but are unlikely to prevail as to their con-
stitutional claims because the preventive care coverage
regulations they challenge are neutral laws of general
applicability which are rationally related to a legiti-
mate governmental objective.

Plaintiffs also have failed to demonstrate a proba-
bility of success on their Religious Freedom Restora-
tion Act claims. Hobby Lobby and Mardel are not
“persons” for purposes of the RFRA and the Greens
have not established that compliance with the preven-
tive care coverage regulations would “substantially
burden” their religious exercise, as the term “substan-
tially burdened” is used in the statute. Therefore,
plaintiffs have not met their prima facie burden under
RFRA and have not demonstrated a probability of
success as to their RFRA claims.” Accordingly, the
motion for preliminary injunction [Doc. # 6] is DE-
NIED.

IT IS SO ORDERED.

19" Because plaintiffs have not demonstrated a substantial likeli-

hood of success on the merits, it is unnecessary to determine
whether the three other factors tip in their favor.
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APPENDIX C

42 U.S.C 300gg-13 (Supp. V 2011) provides:

Coverage of preventive health services

(a) In general

A group health plan and a health insurance issuer

offering group or individual health insurance coverage
shall, at a minimum provide coverage for and shall not
impose any cost sharing requirements for—

(1) evidence-based items or services that have in
effect a rating of “A” or “B” in the current recom-
mendations of the United States Preventive Ser-
vices Task Force;

(2) immunizations that have in effect a recom-
mendation from the Advisory Committee on Im-
munization Practices of the Centers for Disease
Control and Prevention with respect to the individ-
ual involved; and’

(3) with respect to infants, children, and ado-
lescents, evidence-informed preventive care and
screenings provided for in the comprehensive guide-
lines supported by the Health Resources and Ser-
vices Administration.”

(4) with respect to women, such additional pre-
ventive care and screenings not described in para-
graph (1) as provided for in comprehensive guide-

1

2

So in original. The word “and” probably should not appear.

So in original. The period probably should be a semicolon.
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lines supported by the Health Resources and Ser-
vices Administration for purposes of this para-
graph.

(5) for the purposes of this chapter, and for the
purposes of any other provision of law, the current
recommendations of the United States Preventive
Service Task Force regarding breast cancer screen-
ing, mammography, and prevention shall be consid-
ered the most current other than those issued in or
around November 2009.

Nothing in this subsection shall be construed to pro-
hibit a plan or issuer from providing coverage for
services in addition to those recommended by United
States Preventive Services Task Force or to deny
coverage for services that are not recommended by
such Task Force.

(b) Interval

(1) In general

The Secretary shall establish a minimum inter-
val between the date on which a recommendation
described in subsection (a)(1) or (a)(2) or a guide-
line under subsection (a)(3) is issued and the plan
year with respect to which the requirement de-
scribed in subsection (a) is effective with respect to
the service described in such recommendation or
guideline.

2

So in original. The period probably should be a semicolon.
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(2) Minimum

The interval described in paragraph (1) shall not
be less than 1 year.

(e) Value-based insurance design

The Secretary may develop guidelines to permit a
group health plan and a health insurance issuer offer-
ing group or individual health insurance coverage to
utilize value-based insurance designs.

2. 42 U.S.C. 2000bb provides:
Congressional findings and declaration of purposes
(a) Findings

The Congress finds that—

(1) the framers of the Constitution, recognizing
free exercise of religion as an unalienable right,
secured its protection in the First Amendment to
the Constitution;

(2) laws “neutral” toward religion may burden
religious exercise as surely as laws intended to in-
terfere with religious exercise;

(3) governments should not substantially bur-
den religious exercise without compelling justifica-
tion;

(4) in Employment Division v. Smith, 494 U.S.
872 (1990) the Supreme Court virtually eliminated
the requirement that the government justify bur-
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dens on religious exercise imposed by laws neutral
toward religion; and

(5) the compelling interest test as set forth in
prior Federal court rulings is a workable test for
striking sensible balances between religious liberty
and competing prior governmental interests.

(b) Purposes
The purposes of this chapter are—

(1) to restore the compelling interest test as set
forth in Sherbert v. Verner, 374 U.S. 398 (1963) and
Wisconsin v. Yoder, 406 U.S. 205 (1972) and to
guarantee its application in all cases where free
exercise of religion is substantially burdened; and

(2) to provide a claim or defense to persons
whose religious exercise is substantially burdened
by government.

3. 42 U.S.C. 2000bb-1 provides:
Free exercise of religion protected
(a) In general

Government shall not substantially burden a per-
son's exercise of religion even if the burden results
from a rule of general applicability, except as provided
in subsection (b) of this section.
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(b) Exception

Government may substantially burden a person's
exercise of religion only if it demonstrates that appli-
cation of the burden to the person—

(1) is in furtherance of a compelling govern-
mental interest; and

(2) is the least restrictive means of furthering
that compelling governmental interest.

(¢) Judicial relief

A person whose religious exercise has been bur-
dened in violation of this section may assert that viola-
tion as a claim or defense in a judicial proceeding
and obtain appropriate relief against a government.
Standing to assert a claim or defense under this sec-
tion shall be governed by the general rules of standing
under article III of the Constitution.

4. 42 U.S.C. 2000bb-2 provides:

Definitions
As used in this chapter—

(1) the term “government” includes a branch,
department, agency, instrumentality, and official
(or other person acting under color of law) of the
United States, or of a covered entity;

(2) the term “covered entity” means the Dis-
trict of Columbia, the Commonwealth of Puerto
Rico, and each territory and possession of the
United States;
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(3) the term “demonstrates” means meets the
burdens of going forward with the evidence and of
persuasion; and

(4) the term “exercise of religion” means reli-
gious exercise, as defined in section 2000ce-5 of this
title.

5. 42 U.S.C. 2000bb-3 provides:
Applicability
(a) In general

This chapter applies to all Federal law, and the im-
plementation of that law, whether statutory or other-
wise, and whether adopted before or after November
16, 1993.

(b) Rule of construction

Federal statutory law adopted after November 16,
1993, is subject to this chapter unless such law explic-
itly excludes such application by reference to this
chapter.

(c) Religious belief unaffected

Nothing in this chapter shall be construed to au-
thorize any government to burden any religious belief.
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6. 42 U.S.C. 2000bb-4 provides:
Establishment clause unaffected

Nothing in this chapter shall be construed to affect,
interpret, or in any way address that portion of the
First Amendment prohibiting laws respecting the
establishment of religion (referred to in this section as
the “Establishment Clause”). Granting government
funding, benefits, or exemptions, to the extent permis-
sible under the Establishment Clause, shall not con-
stitute a violation of this chapter. As used in this
section, the term “granting”, used with respect to
government funding, benefits, or exemptions, does not
include the denial of government funding, benefits, or
exemptions.



