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STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Where the Board of Education of the City ofAN¢ork (“Board”) has
opened up nearly 1200 school district facilitiesdse during non-school hours by
thousands of community groups, may it, consisteith whe Constitution, deny
equal access to Plaintiffs-Appellees (“Church”) dese they wish to engage in
religious speech, including worship, in the forum?

2. Whether the Establishment Clause requiresyen g@ustifies, denying
Plaintiffs access because they engage in religipasch, including worship, in the

forum?



STATEMENT OF THE CASE
Plaintiffs-Appellees agree with the recitationtb& course of proceedings
below in the section entitled Decision Below fowrd pages 18-21 of Appellants’
Brief (“App. Br.”), although we dispute the incoctecharacterizations of some of
the District Court’s findings, and regard many lué facts included by the Board of

Education to be irrelevant to the resolution o$ ttase.



STATEMENT OF FACTS
1. The Board of Education of the City of New YdfBoard of Education” or
“Board”) owns and controls 1,197 individual schéatilities. Appendix (“A”) 16-
17 §3.
2. The Board’'s policies open school facilitiesviarious community groups
during week nights and weekends. A3®spnx Household of Faith v. Bd. of
Educ. of the City of New YorR26 F.Supp.2d 401, 403 (S.D.N.Y. 200Bydnx
).
3. The Board policies governing the use of schaailities permit a broad
range of community uses and may be found in Thadata Operating Procedure
Manual (“Policies”). A354-371Bronx Il, 226 F.Supp.2d at 409 & n.2. The policy
expressly permits the following users: tenants gsptaxpayer associations, drama
clubs, local merchant associations, senior citigesups, local chapters of tax-
exempt organizations, youth groups, Scouts, Litteeague, teen clubs, labor
unions, professional societies and private so@alise agencies, such as the local
“Y”s and settlement houses. Supplemental Apperd@RA’) 113.
Forum Users
4, During the 2000-2001 school year, the Boardngézd a wide variety of

organizations to use school premises for meetingsaativities after school hours



and on weekends. SA74-75; 83-8Bronx Household of Faith v. Bd. of Educ. of
the City of New York331 F.3d 342, 348 (2d Cir. 200Bronx III).

5. On July 23, 2004, the Board disclosed a replootving all permits issued
for uses of school facilities during the 2003-2@@4r. A925-1849.

6. According to the Board of Education, there wer804 total community
organization permits issued for the 2003-2004 yeecludinguses by government
organizations, the Board of Education, and conbract A1864 {|c.

7. Many of the total permits issued were for nplétiuses (i.e., more frequent
than one day), as opposed to “single use” pernits865, Defendants’ Response
to Plaintiffs’ Statement of Facts (“DR”) {1kee alsoA1865-66, Plaintiffs’
Statement of Facts (“PS”) {13 and DRY/13.

8. The Board allows organizations to undertake tdsehing of morals and
character development while using the Board’s schamlities. SA19 6; SA10
16; A1866-67, PSY14 and DRYB¥pnx Ill, 331 F.3d at 354.

9. The Board allows organizations to have mealdewtising the Board’'s
facilities. SA21 17; SA10 Bronx IIl, 331 F.3d at 354

10. The Board allows organizations to sing whigng its facilities. SA44;
A1868, PSY16 and DRY16.

Nature of Forum Use — Girl Scouts



11. At least one Girl Scouts troop meets in P5.vihich is the same building
that the Church meets. SA32, L23; A1868, PST17TdRY17.

12. The Girl Scouts leaders teach character igglib the girls, such as self-
esteem, honesty and how to get along with one ano®A31-32; A1868, PSY18
and DRY18.

13. At least once a month the meetings begin witer@mony in which girls
bring in the American flag and recite the Pledg@li¢giance. SA37-38; A1869,
PSY20 and DRY20.

14. The girls recite the Girl Scout Promise, whathtes: “On my honor, | will
try to serve God and my country, to help peoplallaimes and to live by the Girl
Scout Law.” SA40; A1869, PSY21 and DRY21.

15. The girls recite the Girl Scout Law, whiclates approximately: “I will do
my best to be honest, to be fair, to be friendlg aponsiderate, to be a sister to
every Girl Scout, to respect authority, to use ueses wisely, to protect and
improve the world around me.” A1869-70, PSY22 BRY22.

16. Girl Scout meetings include the singing ofgmrthe eating of refreshments,
and the paying of dues; A1870, PSY23 and DRY23.

17. The Girl Scouts also engage in various cerégsaand rituals in the public

schools. “Bridging” is a ceremony in which girlmnsfer to the next Girl Scout



group appropriate for their age level. SA51-5282AQ, PSY24 and DRY24.
18. The “rededication ceremony” renews the gicsmmitment to Girl Scouts
by having them “sign in” again. SA59. Parentermdt this ceremony, SA42-43,
and the girls recite the Girl Scout Promise aneirera pin. SA53; A1871, PSY25
and DRY25.
19. The Girl Scouts have made no efforts to buyemt its own building in
which to meetSA56. No school official has asked whether thisl Grout troop
will be building its own facility. SA56; A1871, M36 and DRY26.
Nature of Forum Use - Boy Scouts and Cub Scouts
20. Boy Scout troops and Cub Scout packs meetadyg in the Board’s school
facilities. SA14 14; A1871, PSY27 and DRY27.
21. The mission of the Boy Scouts is “to prepavang people to make ethical
choices over their lifetimes by instilling in thetime values of the Scout Oath and
the Scout Law.” SA13 13; A1872, PS128 and DRY28.
22. Boy Scout meetings typically begin with agfleeremony that includes the
recitation of the Pledge of Allegiance and the $c@ath or Law. SA14 6. The
Scout Oath states:

On my honor | will do my best

To do my duty to God and my county

And to obey the Scout Law;

To help other people at all times;
To keep myself physically strong,

6



Mentally awake and morally straight.
SA14 13; A1872, PS129 and DR129.
23. The words to the Scout Law are: “A Scout isstivorthy, loyal, helpful,
friendly, courteous, kind, obedient, cheerful, ftigri brave, clean and reverent.”
SA3584; A1872-73, PSY30 and DRY30.
24. The Boy Scout meetings also include other cermees. The closing
ceremony is similar to the opening ceremony antldes a motivational teaching
message based on Scouting’s values called the t@aster's Minute.” SA15 {8.
The closing ceremony can also include a stthgA1873, PSY31 and DRY31.
25. The Boy Scouts use an “induction ceremony’rtogonew members into the
troop. SA15 9. More elaborate ceremonies, cdlBalirts of Honor,” recognize
each Scout’s accomplishment of achieving a higaek.rid.
26. The purposes of these after school Scoutingrams is to build character,
instill Scouting values, encourage academic stuay promote physical fithess.
These programs include singing, an opening ceremomich the American flag
Is presented and the children recite the Pledgd&l&giance, the Cub Scout
Promise, the Law of the Pack, and the Cub ScoutdviofThese programs also
include awards ceremonies and a speech calledGbbmaster’s Minute,” which

Is an “inspirational closing thought.” A1874, P8%hd DRY34.



Nature of Forum Use - Legionnaire Grey Cadets Progim

27. The Legionnaire Grey Cadets have met in MO8B2in the Bronx. SA9 {1.
The weekly program is set in a military style eomiment with uniforms, ranks,
formation, marching, etc. SA3579-80 13-4, 6. Pphegram teaches character,
honesty, integrity, teamwork, American history, dieg, etc. Id. The students
sing cadences while they marchd. The leader collects food money from the
students, who eat a snack on Fridays and a me&htrrdays.|d. at 15; A1874-
75, PSY35 and DRY35.

28. The Legionnaire program includes ceremonigs) as the flag presentation.
SA10 4. At the beginning of each meeting, thedestis line up in proper
formation and stand at attention as the flags aeegmted.ld. As the trumpeter
plays the National Anthem, the students sallde. A1875, PSY36 and DRY36.

29. The Legionnaire program conducts a ceremonywimch they honor
individuals who have demonstrated great achievenmeat particular area in the
past. SA10 6. The awards include Attendance Asyaddademic Awards and
Performance Awardsld. Individuals who have advanced in rank are atswohed
at these ceremoniesd.; A1875, PSY37 and DRY37.

Nature of Forum Use - Mosholu Community Center

30. The Mosholu Community Center conducts an aftdrool program every



day at P.S. 51 in the Bronx. SA20 1. The progreips students with their
homework and instructs them how to interact witbheather, SA20-21 {94, 6-8,
includes a ceremony to give awards to children wiemonstrate great
achievement during the weeikl. at 16, and uses specific programs to teach the
character qualities of generosity, gratefulness tahetance of other cultures and
traditions. Id. at 717-8; A1876, PS38 and DRY38.

Nature of Forum Use — Bronx Household of Faith Chuch

31. Since August 2002, the Bronx Household of Fai#ls used the Board’s
facilities. A454, LL15-17.

32. The Bronx Household of Faith is an evangel@htistian church that was
formed in 1971 and has been meeting in the Bronxvidl over 30 years. SA2 2.
The church has two pastors, Robert Hall and JadleR®. Id. at 1. The church
meets weekly on Sunday morningsd. at 3. Approximately 85-100 people
attend on any given Sunday morning. A409, L18.

33. The Sunday morning meetings are an importaritqh sustaining the people
in the Bronx Household of Faith spiritual communag well as those in the
surrounding neighborhood. They provide an incispéle integration point and
meeting place for the church members and othemn ftke neighborhood to

provide for each others’ needs and to encourageanonther. SA7-8 116-9. The



church members have provided food, clothing antdmamney to those in needd.
They have provided emotional and social suppohelp people get off welfare, to
lead productive lives, to get off drugs, to get otita life of crime and to help
refugees from other countriekl. Church members have helped others pay for
funeral expenses, food, toys, mittens and scarid24, LL21-23.

34. The Sunday morning meetings consist of (1gisgof songs and hymns of
praise, (2) teaching and preaching from the Bi{8¢,sharing of testimonies from
people attending, (4) fellowship and social intécacwith others, (5) celebrating
the Lord’s Supper (communion). SA7-8 {{3-4. Thatending are taught many
lessons from the Bible, such as how to live, teeltiveir neighbors as themselves,
to defend the weak, to help the poor, and to stiae needs and problems. SA7.
From the particular theological perspective of plastors, they call these activities
done at the Sunday morning meeting collectivelywarShip service.” A420,
LL11-14; see also Bronx 1)I331 F.3d at 347-48.

35. The Church’s meetings are open to the publd7, LL12-14;Bronx I,
331 F.3d at 348.

36. The Church owns a vacant lot on which it hasnbconstructing its own
building. A429, LL19-25; A432, LL4-17; A457, LL1835.

37. The Church desires to meet in a public schoobffer its members an

10



enclosed meeting space large enough to accommaliiatethe people who attend
on Sunday mornings. A427-28.
38. Bronx Household of Faith does not desire tetnpermanently in a public
school, but is currently constructing its own binlyl to be completed as soon as
funding allows. A427, LL21-25.
The Board’s Prior Exclusion of “Religious Servicesor Religious Instruction”
39. The Board of Education has placed few limitagi on expression in the
forum it has created. Those limitations are (1prahibition on “commercial
purposes,” except for some flea markets, (SA9 §54dlthough many commercial
uses are routinely approved, such as Blockbustaw, and Order, A1505; Spelling
TV, A1509; Show Bliss Entertainment, A1512; J & R#a, A1513; Nickelodeon
and Morgan Stanley, A1532; Amalgamated Life, BahiNew York, and Sex &
the City Inc., A1534; Smith Barney, A1536; to naméew; (2) some limitations
on forums for political candidates, (SA8 85.6.4)d&3) a flat prohibition on all
“religious worship services” (A3594 | 3; 3505 | 5).
40. The religious exclusion that the Board of Eadiom had in place when the
District Court issued the preliminary injunctiomtsd:
5.11 No outside organization or group may be altbweconduct religious
services or religious instruction on school premiaéier school. However,
the use of school premises by outside organizatbwngoups after school

for the purpose of discussing religious materiaimaterial which contains a
religious viewpoint or for distributing such matdris permissible.

11



SA9 85.11Bronx Il, 226 F.Supp.2d at 403, 411.
41. The Board of Education previously relied oa Binguage in 85.11 and New
York Education Law 8414 to exclude Plaintiffs’ cblrservices from the forum.
SA94-95 7113-16.
The Board of Education’s New Policy
43. In July 2007, the Board revised its policy tate as follows:
No permit shall be granted for the purpose of hgdreligious
worship services, or otherwise using a school hsuse of worship.
Permits may be granted to religious clubs for sttslethat are
sponsored by outside organizations and otherwisigsfysathe
requirements of this chapter on the same basighbgtare granted to
other clubs for students that are sponsored bydmutsganizations.
A1886, PSY153-54 and DRYY53-54; Special Append®AjS35.
44. The District Court issued a permanent injunctionvé&mber 1, 2007
enjoining this policy and allowing the Church tantiaue its meetings there.
SUMMARY OF THE ARGUMENT
The Board of Education for the City of New Yorkshapened a forum in its
school buildings for a wide array of expressioncbynmunity groups, for anything
“pertaining to the welfare of the community,” wekyond its educational mission.

The Board has singled out one type of religiousesgon, religious worship, and

excluded it from the forum. The Board engages ewoint discrimination in

12



violation of the principles announced @ood News Club v. Milford Cent. Sch.
533 U.S. 98 (2001), Although the Board allows ott@mmunity groups to build
the welfare of the community by instructing peojlecharacter and moral values
using teaching, singing, character developmengmeny and ritual, it will not
allow religious groups to do so if the Board chéedzes the expression as a
“worship service.”

The Supreme Court has stated that the First Amendrprohibits the
government from separating “religious speech” ffoeligious worship.” Widmar
v. Vincent 454 U.S. 263, 269 n. 6. The expression engagethyi Bronx
Household of Faith is more than “mere religious stip,” Good News Club533
U.S. at 112 n. 4, because the Church uses its $undeing meetings to build up
people by teaching them moral values and charagtalities from the Bible, and
their need to have a relationship with Jesus Christ

The Board’s policy is also an unconstitutional temt-based exclusion of
speech from this designated forum in violationAdimar v. Vincent454 U.S. 263
(1981). The Board opens the forum generally toresgion by the public, so it
must justify its exclusion of religious worship k& compelling governmental

interest, which it lacks here.

! To the extent that the Board relies on N.Y. Ediocataw §414 to deny

access to the forum, Plaintiffs challenge its atusbnality.
13



Even if the forum here is a “limited public foruntlie Free Exercise Clause
prevents the Board from using religious expressisrihe factor to exclude users
from the forum. The Supreme Court has clearlyestaihat when the government
uses religion in an explicit way to exclude usewT a benefit, it triggers strict
scrutiny.Church of the Lukumi Babalu Aye v. City of Hiale888 U.S. 520, 533
(1993).

The Establishment Clause does not require thedoaurrent policy, nor
does it provide an optional justification for itsligy. When the government offers
a neutral benefit like use of facilities to comntyrgroups, and the religious uses
only come because of the uncoerced choices of tprivalividuals, the program
does not violate the Establishment Clause. Theestie and inaccurate
perceptions of either hypothetical reasonable ofessror impressionable youth
cannot be used to justify censorship of religioyggression from the forum.

There is no “domination of the forum” here when-Z® churches meet
weekly along with thousands of other community goin a school system with
1,197 buildings available for use, many of themadd@ of handling multiple users
simultaneously. If one building is unavailable ajigen time, the close proximity
of many of the Board’s buildings means that eveiyug can be accommodated

somewhere near during nonschool hours.
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There is also no government subsidy of religioreheThe Board offers the
same benefit to all community groups. The Churcimo way benefits uniquely
from the Board’s policy than would a synagogue ttais the City fire department
when it catches on fire. This Court should affitme District Court’s permanent
injunction.

ARGUMENT

l. THE BOARD'S POLICY VIOLATES THE FIRST
AMENDMENT.

The District Court correctly struck down the Boardew policy because it
violates the First Amendment, according@ood News Cluland other decisions.
The new policy states in part that “[n]Jo permit lslhe granted for the purpose of
holding religious worship services, or otherwisengsa school as a house of
worship.” App. Br. at 6. The old policy stated part that “[n]Jo outside
organization or group may be allowed to condudgialis services or religious
instruction on school premises after school.” A303

The court below found that the Board’s new polgyw “post hoc attempt to
avoid the prior holdings in this case and the hmgdn Good News Club SPA39.
The new policy suffers from the same constitutiadefect as the earlier policy -- it
singles out religious worship and excludes it frome forum, while allowing

secular groups to engage in similar expressionfath the Board admitted “its
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intent toreinstitute a policy that would prevent any congregation frasing a
public school for its worship service.” SPA37.

The Church does not believe the Supreme Court fikanthe government
may single out “mere worship” to ban it from a forwvith its cryptic comments in
Good News Clufb33 U.S. at 112 n. 4. Even if it did, the Boargblicy goes well
beyond that by banning “religious worship servitene weekly meetings of
Bronx Household of Faith contain much more than jogere worship.” As this
Court earlier said about Bronx Household, “thein@ay meetings are not simply
religious worship, divorced from any teaching ofralovalues or other activities
permitted in the forum. 331 F.3d at 354. The Niftircuit cited this fact that
Bronx Household engaged in more than “mere worship“distinguish this case
from its ruling against a private religious meetinga library inFaith Center v.
Glover, 462 F.3d 1194, 1211-12 (9th Cir. 2007). The Ni@ircuit characterized

Bronx Household’'s meetings as containing “‘elemenftsivorship’ that further
secular goals.”ld.

A. The First Amendment Protects Religious Worship & Well As
Other Religious Speech.

The Board’s entire premise is that religious spestd religious worship can
and should be parsed out with the latter beingipr@d. The Supreme Court in

Widmar v. Vincentstated that “we think that the distinction advahdey the
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dissent [between religious speech and religiousskipt lacks a foundation in
either the Constitution or in our cases, and thitjudicially unmanageable.” 454
U.S. at 272. Nevertheless, the Board presses on.

Further, the fact that the forum Widmarwas found to be “generally” open
creates no basis for distinguishing the holdingeherThe Court’s findings
regarding the protection for religious worship gmmadselytizing, the lack of any
intelligible way to distinguish between religioupegch and worship, the
incompetence of the government to make the distinctand the entanglement
violation in attempting to make the distinction| apply here regardless of the
forum.

In Widmar, the University allowed student groups to meetcampus
facilities, but excluded a student evangelical &fan group from meeting for a
worship service on campus:

Here UMKC has discriminated against student groaps speakers

based on their desire to use a generally open fdmrangage in

religious worship and discussion. These are forms of speech and
association protected by the First Amendment.

Widmar,454 U.S. at 269 (emphasis added).
The religious meetings Widmarparallel the content of the church worship
service at issue here:

1. The offering of prayer,
2. The singing of hymns in praise and thanksgiving;
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3. The public reading of scripture;

4. The sharing of personal views and experiencese(ation to God)
by various persons;

5. An exposition of, and commentary on, passagéiseoBible by one
or more persons for the purpose of teaching prlcthblical
principles; and

6. An invitation to the interested to meet for ago@al discussion.

As you probably already know, these meetings aes ap the public.
Any students, be they Jewish, Christian, Moslem, aoy other
persuasion are invited, and, in fact, actively uged by the students
in Cornerstone.

Although these meetings would not appear to a ¢asiserver to
correspond precisely to a traditional worship serythere is no doubt
that worship is an important part of the genenalcsphere.

Chess v. Widma635 F.2d 1310, 1313-14 (8th Cir. 1980).

For several reasons, all of which apply here, dlght-justice majority in

Widmar rejected the University’'s argument that the Cdastin protected

“religious speech,” but not “religious worship.”h@& first reason was that there is

no intelligible way to distinguish between “religi® speech” and “religious

worship”:

There is no indication when “singing, hymns, regdscripture, and

teaching biblical principles,’post at 283, cease to be “singing,
teaching and reading” -- all apparently forms opésch,” despite

their religious subject matter -- and become urgatetd “worship.”

Widmar, 454 U.S. at 269, n. 6.

TheWidmarmajority also refused to distinguish between oiae religious
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speech and “less protected” religious worship bgeabhe government and courts
have no competence to make this determination:

Second, even if the distinction drew an arguablgqipled line, it is

highly doubtful that it would lie within the judiai competence to
administer. Merely to draw the distinction woul@quire the
university -- and ultimately the courts -- to inguiinto the

significance of words and practices to differetigreus faiths, and in
varying circumstances by the same faith. Suchirreguwould tend
inevitably to entangle the State with religion imanner forbidden by
our cases

454 U.S. at 269, n.6 (citations omitted).
Lastly, there is no good reason to protect onlgligious speech” and

subjugate “religious worship” to an inferior, leggotected status under the

Constitution:

Finally, the dissent fails to establish tiedevanceof the distinction on
which it seeks to rely. The dissent apparentlyhessto preserve the
vitality of the Establishment ClauseSee, posat 284-285. But it
gives no reason why the Establishment Clause, pio#rer provision
of the Constitution, would require different treamb for religious
speech designed to win religious convesee Heffron, suprahan for
religious worship by persons already convertedis fiar from clear
that the State gives greater support in the lateee than in the
former.

Since Widmar, the Supreme Court has repeatedly rejected thisesa

distinction advanced by the Board here:

Indeed, in Anglo-American history, at least, goveemt suppression
of speech has so commonly been diregiettiselyat religious speech
that a free speech clause without religion wouldHaenlet without
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the prince. Accordingly, we have not excluded fréme-speech
protections religious proselytizing{effron, supra at 647, _or even
acts of worshipWidmar,supra at 269, n. 6.

Capitol Square Review Bd. v. Pinetsd5 U.S. 753, 760 (1995) (emphasis added).
The policy makes an unconstitutional distinctiomlpbiting “religious worship
services.”

B. For First Amendment Purposes, “Religious Worshipp Must be

Examined by the Component Parts of the ExpressionNot
Lumped Into One Category Depending on the Label.

The District Court properly rejected the Boardiguament that it should not
look at the component parts of the Church’s meetir8PA15-16. The Board
wrongly insists that “worship” or “services” shoub@ considered as an indivisible
whole that can be banned from a forum. App. BB%#2.

The Board incorrectly states that the CourtGaood News'did not adopt
Justice Souter’s characterization of the Club’svéets, in his dissenting opinion,
as ‘an evangelical service of worship.” App. Bt. 25. This is wrong on two
points. First, what the Court actually stated west Justice Souter’s descriptions
were “accurate” and second, “regardless of thel labgtice Souter wishes to use,
what matters is the substance of the club’s amszit 533 U.S. at 112 n.4.

In his dissent, Justice Souter also looked atdbmmponent parts of the

meeting conducted iood Newgqeven the dissent with whom the Board agrees
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examined the component parts) and described thétiast as including prayer,
Bible teaching about the “Lord Jesus Christ,” iatidns to “know Jesus as
Savior,” and other activities similar to what Brokousehold of Faith does at its
Sunday morning meetingdd. at 137-38 (Souter, J. dissenting). But the majorit
held that such a meeting, no matter what labed given, could not be prohibited
from a forum set up by a similar policy as here.

The Supreme Court also examined the componens drthe worship
service inWidmarto determine that the University had unconstitualbndenied
the students access to the forum, 454 U.S. at Z6@'mo indication when “singing
hymns, reading scripture, and teaching biblicahg@ples” cease to be “singing,
teaching, and reading”).

Therefore, whether a “worship service” has “noutmcanalogue” or not is
ultimately irrelevant to resolving this cas@&ood News Cluldirects us to look past
the labels and to look at what actual expressi@estplace — “regardless of the
label Justice Souter wishes to use, what mattethassubstance of the club’s
activities.” 533 U.S. at 112 n.4. The Supreme r€@aid this because the
undefined term, “worship service” gives little dit®n about what is allowed or
prohibited.

The fact that the Church calls its Sunday mornigeting a “worship
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service” from its particular theological perspeetidoes not help this Court
because it does not answer the constitutional gurest whether the Board has the
competence or authority to determine what is awsaible “worship service.” If
the Church called its meetings a “birthday parth¢ Board undoubtedly would
have objected to that inaccurate label by pointmghe component parts of the
meetings to say they constitute a worship servidde Church’s label for its
meetings, derived from its own theology, does ralidate the Board’'s attempt to
distinguish religious speech from religious worshifyidmar clearly prohibits the
Board from doing so, no matter what the Churchsdél meetings.

C. The Church’'s Meeting Satisfies The Standards othe Board’s
Policy For Use Of The Forum.

1. The Church’s meetings are social, civic and ‘grtain to the
welfare of the community.”

The starting point for the viewpoint discriminati@nalysis undeGood
News Cluhis whether the Plaintiffs qualify to meet in tleedm and whether their
activities meet the standards of the forum. Theerctarting point for the First
Amendment analysis is _nethether a religious worship service is differemart
other community meetings, as Judge Calabresi sitateid opinion. Judge Walker
correctly stated the analysis: “[ijn order to detare whether an element is within

a set, a court should both define the set, . d. aralyze the element to discern
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whether it has the attributes required for admrssmthe set.” Bronx Household
of Faith v. Bd. of Edug492 F.3d 89, 127 (2d Cir. 2007).

There is no question that the Board’s policy ingyal allows the Church to
meet in the public schools. The Church has restbdol facilities in the past for
several activities. SAG, 112.

The Board allows community groups to meet wherr thetivities are for
holding “social, civic, recreational meetings anutegtainments, and other uses
pertaining to the welfare of the community,” A365A 92. The Church’s use
satisfies all of these standards.

The Sunday morning meetings pertain to the welfsfrédhe community
because they provide a place for the people oihthghborhood to meet and to
learn morals and character. It also allows therspend time in social interaction,
where they can learn of each others’ needs and tilen action to meet those
needs, by speaking words of comfort and counsalyipg, giving money, etc.
SA3-4, 116-9. They do all of this through learnthg teachings of the Bible and
by singing praises to Jesus Christd. Also, the friendships fostered by the
meetings strengthen community ties among the pewiptbe neighborhood.ld.
See e.g. Grace Bible Fellowship v. Maine Sch. Adbist., 941 F.2d 45, (1st Cir.

1991) (“But SAD 5 [school district] provides the rfon, not simply for
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educationally related purposes, but as a serviteee@ommunity. That being so,
SAD 5, being a government arm, has no greater tmpick and choose users on
account of their views than does the governmemgeneral when it provides a
park, or a hall, or an auditorium, for public usDeBoer v. Village of Oak Park
267 F.3d 558, 568 (7th Cir. 2001) (“In adopting ttelosophical and theological
position that prayer, the singing of hymns and uke of Bible commentary can
never be “civic,” the Village has discriminated agh the speech of those citizens
who utilize these forms of expression to conveyirtipeint of view on matters
relating to government”). Therefore, the Churclsanday morning meetings
satisfy the policy requirement on several levels.

It is important to note that the Church’s actegtiare much more than “mere
religious worship,"Good News Club533 U.S. at 112 n. 4. The Church uses its
Sunday morning meetings to build up its membersahdrs from the community
by teaching them moral values and character geslitiom the Bible, and their
need to have a relationship with Jesus Christ.

2. The Church’s expressive activities parallel thse engaged in
by other groups.

The Board engages in viewpoint discrimination ttz Supreme Court
declared unconstitutional @ood News Clulby allowing groups to meet to teach

morals and character, as long as it they do naadfsom a religious perspective.
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The Board permits meetings if they advocate froseaular viewpoint, but not
from a religious viewpoint.

The District Court followed the direction of thay@eme Court inGood
News Clubby examining what activities the Board allowed oaoummity groups,
including Plaintiffs, to do in the forum:

Just as the Supreme Court didGood News Clubl look past any

labels, see 533 U.S. at 112, n.4 (“Regardless of the labelideist

Souter wishes to use, what matters is the substahdbe Club's

activities....”) and motivations. Instead, | lookttee substance of the

Church’s activities. . .

SPA16.

The District Court used the same analysis in gngnthe preliminary
injunction in this case, and found that seculaugeodid all the same expressive
activities that the Church did in its Sunday moghmeetings, such as singing,
teaching, and including a secular version of cemgmand ritual for the same
purposes, to teach morals and characBmonx Il, 226 F.Supp.2d at 416ge also
SA10-11 (Legionnaire’s ceremonies), SA14-16 (Scoa&emonies), SA16-17
(Mosholu Community Center ceremonies).

And it was also based on these same ceremoniéghiaDistrict Court
found that the Board unconstitutionally denied pssimon for the Church to meet:

To the extent that the School District's deniaplafintiffs’ application

was based on their including ceremony and ritual ., it was
apparently because the ceremony and ritual involigedeligious
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ceremony and ritual. Such an exclusion runs afduthe Court's
holdings inGood News Clubl.amb’s Chapeland Rosenbergethat

the government may not treat activities that amilar to those
previously permitted as different in kind just besa the subject
activities are conducted from a religious perspecti

Bronx I, 226 F.Supp.2d at 418.

Likewise, this Court properly examined the compungarts of meetings
done by other community groups and compared thetimetcomponent parts of the
Church’s Sunday morning meetings to find that theafd had engaged in
viewpoint discrimination against Bronx Householdiswpoint of teaching morals
and character with religion:

We find no principled basis upon which to distirgjuithe activities
set out by the Supreme Court@ood News Clulirom the activities
that the Bronx Household of Faith has proposed ifer Sunday
meetings at Middle School 206B. Like the Good Ne@wib

meetings, the Sunday morning meetings of the chuwambine
preaching and teaching with such “quintessentiatiligious”

elements as prayer, the singing of Christian soagd, communion.
The church’s Sunday morning meetings also encompassilar
elements, for instance, a fellowship meal duringicWwhchurch
members may talk about their problems and needsth€se facts, it
cannot be said that the meetings of the Bronx Hwaldeof Faith

constitute religious worship, separate and aparnhfany teaching of
moral values. 533 U.S. at 112 n.4.

Bronx Ill, 331 F.3d at 354.
What must not be ignored here is that these fante hot changed since the

last time this Court heard the case. And since @aurt held that “on these facts it
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cannotbe said” that the church meetings constitute wprapart from teaching of
moral values, that should end the inquiry. It nzake difference that this Court
was previously reviewing the facts for abuse ofceison andde novonow,
because the facts have not changed and the diffst@mdard of review does not
change the outcome. There are no new Supreme Qonrbns on the matter and
regardless of what the Board may conjure up, $ssie has been settled by this
Court
D. The Board’s Policy Allows Student Groups To Egage In

Religious Worship During The School Day, But Prohilis

Community Groups From Engaging In Religious WorshipDuring

Nonschool Hours.

The Board’s policy highlights its unconstitutiondéfects by creating an
arbitrary distinction that allows student clubsetgyage in religious worship during
the school day where children attend under the’stabmpulsory attendance laws,
but prohibits community groups from engaging in #veact same expression
during nonschool hours. App. Br. at 36 n.a8id seeA298 (allowing student
religious clubs pursuant to the Equal Access Achagng “a purpose which is
consistent with the Board’s educational goals”) hatéver justification, including
the Establishment Clause, that the Board toutsitfoban on religious worship

services during nonschool hours, it is eviscerdtigdallowing the very same

expression by student Bible clubs. In their ongoattempt to exclude worship
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services, the Board of Education has strained tia¢ and swallowed the camel.

The Third Circuit cited the unconstitutional na&wf a similar school board
policy that banned religious worship and instructan nights and weekends at
public schools, because the same policy permittadest clubs to engage in
religious expression and worship right after theosd day:

What a student may not hear in the auditorium @atrday evening

he may, consistent with [the school’s] policy, haar a school

classroom with school staff present, immediatelgratlasses. It is

illogical to suggest that religious speech whicltasisistent with the
mission and purpose of the school in the afternoast be excluded

as inconsistent when it takes place on a Saturdayireg in the school

auditorium.

Gregoire v. Centennial Sch. Dis®07 F.2d 1366, 1376 (3rd Cir. 1990).

Many cases discussing the Equal Access Act lsststhdent organizations’
protected expressive activities under the Act, Whare just like Plaintiffs’
activities: praying, singing, teaching, fellowshgt¢c. See Bd. of Educ. of Westside
Cmty. Sch. v. Mergend96 U.S. 226, 232 (1990) (“the club’s purpose Mdave
been, among other things, to permit the studentedd and discuss the Bible, to
have fellowship, and to pray togetherHsu v. Roslyn Union Free Sch. Djst5
F.3d 839, 849 (2d Cir. 1996) (permitted club’s nregt would include

“singspiration,” testimonies from students abouwitibelief in Jesus Christ, guest

speakers, Bible study, praising God, “singing amdship of the Lord.”)Prince v.
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Jacoby 303 F.3d 1074, 1097 n.1 (9th Cir. 2002) (Berzdn, concurring and
dissenting) (permitted club engaged in “religiouss@rvance” through
evangelizing, praise, prayer, messages, songdyitgaand worship)Garnett v.
Renton Sch. Dist987 F.2d 641, 643 (9th Cir. 1993) (permitted clubkt rfor
“prayer, Bible study and religious discussion”).

The Board can’t have it both ways. If “worshi protected under the
legislative Equal Access Act as it was in this @sufsucase, it must therefore be
protected under the First Amendment’s broader pie®f “equal access” in this
case as well. As the Establishment Clause wasifoon to be a sufficient reason
to ban the religious activities in each of the piases, it is likewise insufficient
here.

E. The Board Operates A Designated Public Forum Vth A Content-
Based Exclusion of Religious Expression.

This Court should revisit the questionable decistbat the Board has
created only a limited forum, where exclusions nudy be viewpoint neutral and
reasonable Bronx Household492 F.3d 89, 97-98 (2d Cir. 2007). The Church ha
argued repeatedly that the Board has created gragsd public forum because of
the wide range of private expression it allows biiqy and practice.

The policy here mirrors the one at issuédmar permitted students to

hold meetings on campus for “political, culturaldueational, social and
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recreational events,” but barred religious worsdepvices, Chess v. Widmai635
F.2d 1310, 1312 {8Cir. 1980). This is similar to the Board’s polipgrmitting
“social, civic, recreational meetings and entertants, and other uses pertaining
to the welfare of the community,” A365, SA 92.

This Court has been more skeptical of governm&nins to have created
only a limited forum in cases more recent than 1897 Bronx Household
decision. InNew York Magazine v. Metro. Transit Authorify86 F.3d 123 (2d
Cir. 1998), this Court found that the MTA had cegha designated public forum
because of the broad spectrum of speech it allawets forum of ad space on
buses. This Court cautioned against allowing theegunent to use one or a few
exclusions to claim that it had only created at@niforum:

However, it cannot be true that if the governmertlwdes any

category of speech from a forum through a rule tandard, that

forum becomespso factoa non-public forum, such that we would

examine the exclusion of the category only for oeableness. This

reasoning would allow every designated public fotonbe converted

into a non-public forum the moment the governmeit what is

supposed to be impermissible in a designated ptdolien, which is
to exclude speech based on content.

136 F.3d at 129-130.

This Court should use the approach it toolNew York Magazin&

find that the Board has created a designated forum.
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. THE SCHOOL BOARD CANNOT DEFINE A LIMITED
FORUM IN A MANNER THAT VIOLATES THE FREE
EXERCISE CLAUSE

The Board cannot limit the forum in a way that eegsly violates the Free

Exercise Clause. The Board’s “power to restricesyh, however, is not without
limits. The restriction must not discriminate agsi speech on the basis of
viewpoint, and the restriction must be ‘reasonamleght of the purpose served by
the forum,” Good News Clufb33 U.S. at 106-7. It is blatantly unreasonabiel

a violation of the Free Exercise Clause, for theegoment to use religion as the
factor excluding speakers from a forum. The Boaddates the Plaintiffs’ rights

under the Free Exercise Clause because the pdiey religion as the factor to

exclude users from the forum:

No permit shall be granted for the purpose of hgdreligious
worshipservices, or otherwise using a school as a hausership

A1886, PS1153-54 and DR1153-54; SPA35-41.

The Supreme Court ruled that governments violadéeRree Exercise Clause
if they “impose special disabilities on the basfsreligious views or religious
status,”Employment Div., Dept. of Human Resources of Oreg&mith 494 U.S.
872, 877 (1990). Governmental policies can do th#tey facially discriminate
against religion:

To determine the object of a law, we must begimtg text,for the
minimum requirement of neutrality is that a law not discriminate
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on its face A law lacks facial neutrality if it refers to @ligious

practice without a secular meaning discernable ftoenlanguage or

context. (Emphasis added).
Church of the Lukumi Babalu Aye v. City of Hialedb8 U.S. 520, 533 (1993).

The Board's policy in this case does exactly théhe policy singles out
religious worship services for exclusion from tloeum. The Supreme Court said
in Smiththat courts are to “strictly scrutinize governnamiassifications based on
religion.” 494 U.S. at 886, n.3. Therefore, theaBbmust show a compelling state
interest, implemented by the least restrictive me#m justify its use of religion as
the factor excluding speech from the forum.

The Fourth Circuit found that a similar restrictimn rentals of public
schools for worship services violated the Free EgerClause. “Regulation 8420
also interferes with or burdens the Church's righspeak and practice religion
protected by the Free Exercise ClausdFairfax Covenant Church v. Fairfax
County Sch. Bd17 F.3d 703, 707 (4th Cir. 1994).

Whatever the Board’'s power to determine the lindtes on its forum, it
must do so in a way consistent with the Free Eger€ilause. This means, the
government may not use religion-specific standaa®xclude groups from a

forum. This is especially true when the new poladpws religious worship by

students in the secondary schools during the casopubttendance day, but not by
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adults during nonschool hours.
Il THE ESTABLISHMENT CLAUSE DOES NOT JUSTIFY
DISCRIMINATION AGAINST RELIGIOUS EXPRESSION IN
A PUBLIC FORUM.
The Board has improperly invoked the Establishm@huse as the
justification for its viewpoint discrimination irhis case. App. Br. at 42t seq.
But the Establishment Clause neither compels nonipe the Board to have this

policy governing its forum.

A. The Board Does Not Endorse the Religious Viewsf @ Church
Meeting in the Forum.

The government does not violate the Establishn@atse by allowing a
private group to do religious expression in a forbecause the government does
not endorse the views expressed by the commurotyps:

An open forum in a public university does not ceorday imprimatur

of state approval on religious sects or practidds.the Court of

Appeals quite aptly stated, such a policy “wouldmore commit the

University . . . to religious goals” than it is “‘wocommitted to the

goals of the Students for a Democratic Society,¥bang Socialist

Alliance,” or any other group eligible to use i&ilities.

Widmar, 454 U.S. at 274. The Board here no more enddhge€hurch’s views
than the views of any of the other tens of thousariccommunity groups that meet

in the Board’s facilities. These include many Jwobrganizations, A1510-11,

groups such as Falun Gong and Taoism, A1530, Pnégaans and Alcoholics
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Anonymous, A1533, Youth Buddhism, A1541, Springfi®ifles, A1560, or the
American Martyrs, A1563.

TheWidmarCourt further stated:

But by creating a forum the University does notrétwy endorse or

promote any of the particular ideas aired thereadddibtedly many

views are advocated in the forum with which theugnsity desires no

association.
Id. at 271-72, n.10. The permanent injunction reggirqual access to facilities
for religious expression by private groups doesmean that the Board endorses
those views.

The Board’s heavy reliance @koros v. City of New Yqrk37 F.3d 1 (2d
Cir. 2006), is misguided. WhileSkoros obviously describes many general
Establishment Clause principles, none of them He#pBoard when applied to the
facts of this case. Also, this Court ruled thag tbstablishment Clause was not
violated inSkoros which is the opposite conclusion that the Boaadid have this
Court reach here. Also the Board attempts to rdisestatus of small children to
that of the reasonable observer, which is conttarywhat this Court held in
Skoros. SeeApp. Br. at 47-48.

Skorosis also factually far afield from this case. Asuie inSkoroswas

whether school holiday displays that included certaligious depictions but not

others violated the Free Exercise and Establishn@atises. The intended
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audience inSkoroswas school children. 437 F.3d at 25. The Bodehats to
liken this case t&korosby claiming that private religious groups alsaqtrtheir
message to young impressionable children. But @af@iorganization using a
school building during nonschool hours has no simédudience. The fact that a
child may happen to walk by and see that a chugehaeting in a school does not
create an intended audience of small children.t $ame child is likely to see any
of the thousands of groups using the schools orgaran day.

The Supreme Court iMergens 496 U.S. at 250, observed that government
accommodation of private religious speech doesquoal government sponsorship
of that speech:

[T]here is a crucial difference betwegavernmenendorsing religion,

which the Establishment Clause forbids, g@nidatespeech endorsing

religion, which the Free Speech and Free Exerciaesgs protect.

The Court inLamb’s Chapelreiterated the basic holding dVidmar
concerning a possible violation of the Establishh@ause:

We have no more trouble than did Médmar Court in disposing of

the claimed defense on the ground that the podikeds of an

Establishment Clause violation are unfounded. 3h@wing of this

film would not have been during school hours, wondd have been

sponsored by the school, and would have been ap#retpublic, not

just to church members. The District property hepeatedly been

used by a wide variety of private organizations. nder these

circumstances, as iWidmar, there would have been no realistic

danger that the District was endorsing religiomay particular creed,

and any benefit to religion or to the Church wolbéle been no more
than incidental.
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Lamb’s Chapel508 U.S. at 395.

The Supreme Court’s decision Rosenbergers15 U.S. at 839, repeats this
principle:

More than once have we rejected the position tmatHstablishment

Clause even justifies, much less requires, a refissaxtend free

speech rights to religious speakers who participateroad-reaching

government programs neutral in desi§ee Lamb’s Chapeb08 U.S.

at 393-94Mergens 496 U.S. at 248, 258Yidmar, supraat 274-75.

In Pinette the high court used similar reasoning to explahy it did not
violate the Establishment Clause for the Ku KlwaiKlto erect a cross near the
Ohio state capitol:

Quite obviously, the factors that we consideredeeinative in

Lamb’s Chapeland Widmar exist here as well. The State did not

sponsor respondents’ expression, the expression mvade on

government property that had been opened to thécpiao speech,

and permission was requested through the samecapph process

and on the same terms required of other privatepgy.o
Pinette,515 U.S. at 763.

Most recently, inGood Newsthe Court once again rejected the argument
that the Establishment Clause requires schoolxttude religious worship and
speech from a forum open to other speech. 533a1.812-17. The Board simply
may not defend its policies by invoking the Estsiininent Clause. The Supreme

Court has rejected the concerns raised by the Basuabnstitutional justifications

for targeted exclusion of religious expression frafiorum generally opened to all.
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B. Even When Applying Lemon, the Supreme Court Has Said
Repeatedly That Religious Expression In A Public Fum Does
Not Violate the Establishment Clause.

In Widmar, Mergend,amb’s ChapelRosenbergeand nowGood Newsthe
Supreme Court rejected the assertion that the kEstatent Clause requires or
permits government to exclude religious expresgiom a forum generally opened
to all. A policy like the one required by the ingtion does not violate the
Supreme Court’s three-prong Establishment Claustefitem Lemon v. Kurtzman
403 U.S. 602, 612-13 (1971), because it has: [$geular legislative purpose; [2]
its principal or primary effect neither advances mhibits religion; [3] it does not

foster an excessive government entanglement witfiae. 1d.

1. A policy of equal access has an indisputablsecular
purpose.

A neutral policy allowing both religious and nagitgious speakers equal
access to a forum embodies a permissible seculpope. Widmar,454 U.S. at
271-72; Mergens 496 U.S. at 248-49Rosenberger515 U.S. at 843-44; and
Lamb’s Chapel508 U.S. at 395. This was correctly found by toert below.
SPA22-23 (“the policies of the Board are, by anwdieg, secular in their
purpose”). There is no question that an equalsacpelicy satisfies the first prong

of Lemon
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2. An equal access policy does not have a primasffect of
advancing or inhibiting religion.

Second, there is simply no advancement of religiben religious uses get
equal access. Allowing religious groups to meetworship and instruction in a
forum on the same terms and conditions as otheupgraloes not have the
"primary effect" of advancing religion, but has gemary effectof allowing and
promoting free speeclas the Supreme Court foundWWidmar,454 U.S. at 273-
74. Obviously, Bronx Household of Faith enjoys sasecondary benefit of being
able to express its views while using the forunt,this is the same benefit that all
community groups receive. The Establishment Clatmsbids primary, not
incidentaleffects of utilizing an open forum:

But this Court has explained that a religious oizmtion's enjoyment

of merely “incidental” benefits does not violate throhibition against

the “primary advancement” of religion.

Id. See also Walz v. Tax Comm’897 U.S. 664 (1970) anticGowan v.
Maryland, 366 U.S. 420 (1961). The “primary effect” of tBeard’s policy is to
give community groups temporary meeting placesessithey want to engage in

religious worship. The exclusion of worship seedcviolates the Establishment

Clause because it is not neutral.
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3. A policy of equal access serves to avoid exsgs
entanglement.

Allowing religious groups to meet in a public fanudoes not violate the
third prong of theLemontest because it does not “excessively entangletath
with state. A neutral policy “would in fadvoid entanglement with religion.”
Mergens 496 U.S. at 248 (quoting/idmar, 454 U.S. at 271).

The Board claims that excessive entanglement mayraf school officials
“become involved in disputes between different gogeeking to use the same
space” at the same time. App. Br. at 66. Thidccbappen with any community
group. It is not unique to religious groups. TBeard has an available, non-
entangling solution--enforce its neutral, first-amnfirst served policyseeA371.
Also, the Board has hundreds of buildings availablell times. At worst, a group
may have to walk a few blocks in order to masee e.gA3508-3522 (150 school
facilities within a 2 mile area), which obviouslyeates no religious violatiolsge
e.g. Midrash Sephardi v. Town of Surfsi@éé F.3d 1214, 1228 (11th Cir. 2004).

The Board cannot justify its exclusion of religgoexpression by pointing to
administrative problems that do not even come cltiseéhe unconstitutional
entanglement created by constant surveillance gssx below) that would occur
in order to prohibit religious uses. The Board baaggerated concerns about the

posting of signs when the religious services oc@lacing the name and the
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address of the school where the church meets aiabf€hurch literature, etc., or
an instance where an individual user installed wllga dish and requested
installation of a T-1 line. App. Br. at 64. Anyogip renting the school can create
the same problems.

Each of these problems may be dealt with conginatly by using content-
neutral time, place and manner restrictionSee e.g.Ward v. Rock Against
Racism 491 U.S. 781 (1989) (New York City requiremerdttiall concerts have
their sound boards administered by a city soundnheeg was a neutral time, place
and manner restriction.) It takes little imagipatand no scrutiny of expression to
enact a written policy applying to all communityogps stating, “no satellite
dishes or T-1 lines may be installed without pesmis,” or, a policy that states,
“every group (regardless of ideology) must discleamy association with the
individual school where it meets” (in fact a disolar requirement has already
been enacted, see A321), or “temporary signs iyamgi meeting locations may be
put up only in the specified manner,” etc. These @ermissible content- and
viewpoint-neutral regulations.

4, The Board’s Policy Prohibiting Religious Worshp Creates
Excessive Entanglement.

The Board has it exactly backwards: in order tolee religious worship

services, it would have to scrutinize each progtanensure it does not contain
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forbidden expression. The District Court aptlyetbthis when relying oWwidmarr,
Rosenbergerand Good Newdo find that excessive entanglement would occur in
any attempt by the Board to identify and prohileligious worship. SPA33-36
(“such inquiries would tend inevitably to entandghe State with religion in a
manner forbidden by our cases”).

The much-maligned_emon test arose from a set of facts that created
excessive entanglement, as they do here. The @oudmon 403 U.S. at 620,
held that

[t]his kind of state inspection and evaluation loé treligious content

of a religious organization is fraught with the tsof entanglement

that the Constitution forbids. It is a relationshpregnant with

dangers of excessive government direction of chuwschools and

hence of churches . . . and we cannot ignore Heedainger that

pervasive modern governmental power will ultimatetyrude on

religion and thus conflict with the Religion Clagse

While allowing the Church to use the facilitiescaing to the standard
rules garners absolutely no entanglement, prohdptine Church access does. One
need only look at how the Board attempted to gatlesidence” of “illegal”
religious worship so that they may continue to kdepPlaintiffs out. The Board
requested production of Church documents, dozengaafrded sermons, church

flyers, numbers and types of people that attenelied, SA121-124; 132-135. After

listening to the sermons preached by Pastor Hadl Board’'s attorneys examined
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the pastor in excruciating detail about the meamihgis prayers, A551-554, the
meaning of his sermons, A517-518, 522, 544-545ntitye of church donors,
A460, inviting people to church, A473, distributinchurch fliers, A26, the
church’s website, A477, church attendance, A482laixing the meaning of
church membership as it relates to scripture, A48Blical grounds for church
discipline, A485-87, the purpose of Sunday meetind897, description of
members’ testimonies, A405, explanation of the Chisr covenant, A436,
contritional confessions, A437, and church meetiggndas, A438, just to name a
few invasive inquiries. This is exactly why thepBme Court has held for years
that this is a task not to be undertaken.

Further, during Bronx Household of Faith’s usesdifool facilities following
the preliminary injunction, school officials (in @ton to the security and/or
custodial staff required to be present) “just haygok to be at the school on
Sundays observing while the church was meeting97A& is clear that excessive
entanglement has occurred in this case as the Baterthpts to exclude use by
Bronx Household of Faith.

C. The Board Misapplies the Standard of the “Reasonabl

Observer,” Who Would Not See “Endorsement” of Religon
Because All Community Groups are Permitted to Usehie Forum

on Equal Terms.

The Board’s discussion of the “reasonable obsenastie (App. Br. at 45-
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46) fails to note that the Supreme Court has regeaise of the “reasonable
observer” test when the facts show no Establishi@é&nise violation.,

Specifically, the Supreme Court has ruled tha government program is
(1) widely available to a broad array of commurgtpups or individuals and (2)
any religious use occurs because of the choicepriwate, non-governmental
groups and individuals, then the program is camstimal under the Establishment
Clause.

The subjective and factually erroneous perceptmngbservers who see a
symbolic union between church and state do noifpulie constitutionality of a
policy that is neutrally available to many and whe@rivate choices dictate the
religious uses. For example,dZwbrest v. Catalina Foothills Sch. Disb09 U.S. 1
(1993), the Supreme Court reversed the Ninth Giscauling that a government-
funded interpreter for a deaf student attendingath@ic School would have the
primary effect of establishing religion for “the \g@nment would create the
appearance that it was a ‘joint sponsor’ of theosth activities” and that this
would create the “symbolic union of government aaligion” forbidden by the
Establishment Clause. 509 U.S. at 5 (internaltiotaand quotation marks
omitted). The Supreme CourtZobrestexplained that “we have consistently held

that government programs that neutrally provideelien to a broad class of
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citizens defined without reference to religion amet readily subject to an
Establishment Clause challenge[.]ld. at 8. Therefore, the perceptions of an
observer are not controlling if the program medigctive Establishment Clause
standards of neutrality, wide availability and iy choice determining all
religious uses.

TheZobrestCourt reviewed its controlling decisionsMueller v. Allen 463
U.S. 388 (1983) antlVitters v. Washington Dept. of Services for Blidd4 U.S.
481 (1986), and stated that two factors had gowerte non-establishment
determinations in those cases (which cases invalaedieductions for sectarian
education costs, and government vocational assistat a sectarian college,
respectively). Zobrest,509 U.S. at 9, 10. The first factor was theutrally
applicable nature of the benefit, which was madailable by the government
without reference to the sectarian or nonsectadharacter of the potential
beneficiaries.

The second informing factor was that the benefis wajoyed as a result of
the private choice®f individuals. Id. at 9, 10. As the Court explainedhhtchell
v. Helms 530 U.S. 793(2000) (in commenting dnbresj “private choices helped
to ensure neutrality, and neutrality and privateiclds together eliminated any

possible attribution to the government even whenitierpreter translated classes
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on Catholic doctrine.” 530 U.S. at 811.

The Board of Education of the City of New York shibbe well-familiar
with these principles, because they are exactlyoties it argued successfully to
the U.S. Supreme Court lgostini v. Felton521 U.S. 203 (1997). The Board
asked the Supreme Court to lift the old injunctitom Aguilar v. Felton 473 U.S.
402 (1985), which prohibited it from sending puldhool teachers into parochial
schools to teach remedial subjects under a fedgeait. The Board invoked
Witters Zobrestand Rosenbergelas cases showing a change in the law, now
allowing the government to set up neutral prograhest students at religious
schools could participate iAgostini 521 U.S. at 216.

The Supreme Court agreed with the Board that thegrpm was
constitutional because “the aid is allocated onlthsis of neutral, secular criteria
that neither favor nor disfavor religion, and isdaavailable to both religious and
secular beneficiaries on a nondiscriminatory basfgyostini 521 U.S. at 220.

Whatever a “reasonable observer” subjectively giges cannot cancel out
the reality of what is happening. The Board presithe benefit of meeting space
to a wide range of community groups. Religioussusecur only by the uncoerced
choices of private individuals. Therefore, there ne Establishment Clause

violation. That is what the Board arguedAgostinj and what the Supreme Court
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adopted as the rule in that case and others.
D. Even If The Reasonable Observer Test Should Bdsed In This
Case, It Shows That the Permanent Injunction ShouldBe
Affirmed.

The “reasonable observer” is one presumed to biy“tognizant of the
history, ubiquity, and context of the practice umegtion.” EIk Grove Unified Sch.
Dist. v. Newdow524 U.S. 1, 40 (2004) (O’'Connor, J., concurring)his Court
held in Elewski v. City of Syracusd23 F.3d 51, 54 (2d Cir. 1997), that “[a]
reasonable observer is not one who wears blindedsis frozen in a position
focusing solely on the [religious expression].” tBhis is exactly what the Board’s
observers have done.

“In this respect, the applicable observer is samib the ‘reasonable person’
in tort law, who is not to be identified with anydmary individual, who might
occasionally do unreasonable things, but is radhggrsonification of a community
ideal of reasonable behavior, determined by thdecie social judgment.”
Pinette 515 U.S. 753, 779-80 (1995) (O’Connor, J., conng); see also Skorgs
437 F.3d at 30.

Morever, as stated iBkoros “it makes no sense at the effect step to view a

kindergarten child or first grader as someone fudlygnizant of the history,

ubiquity, and context of the practice in questiothie reasonable observer is an
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“adult who is aware of the history and context lo¢ tommunity and forum in
which the religious display appears.” 437 F.38@t And as found by the lower
court, the reasonable observer is aware of thevaetefacts. SPA24-25. The
reasonable observer is not represented by the mandlorepresentative actions of
the few people that Board has proffered who haveptained about the church’s
use. App. Br. at 59. Indeed, a flurry of courdéfrdavits of New Yorkers
perceiving no endorsement, and hostility towardigion if the Board barred the
religious groups from meeting, would not shift tenstitutional analysis to favor
Bronx Household of Faith. A contest of affidavlisting people’s subjective
impressions does not determine the constitutiasalas in this case.

It is hard to take seriously a claim that an adahnot understand (or more
likely chooses not to) the principle of equal asgesr that he would prefer
religious groups receive worse treatment than otdmenmunity groups. When
viewed in this light, the true “reasonable obséendees not espouse those views
the Board attributes to him. And as shown beltwe,Board’s observers are really
hecklers in disguise.

E. The Board Wrongly Urges This Court to Permit the

“Ilgnoramus/Heckler's Veto” of Religious Expression in the

Forum.

The Board improperly relies upon solicited affidavirom local residents
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who believe there is something improper about i@lig) groups meeting in public
schools for worship services. A54-55. But the €ation prohibits the Board

from excluding religious expression from its forumased on the perceptions of
“hecklers” (those who dislike certain viewpoints)dawhat courts have called
“obtuse observers” (those unaware of relevant histoontext, abundance of
facilities and users, constitutional precedents tliedBoard’s own policy opening

the school doors widely to community users).

The Supreme Court ruled that the government mays® the opposition of
listeners -- the “heckler’s veto” -- to silence opplar speakers or to exclude them
from a forum. “Listeners’ reaction to speech is m@motontent-neutral basis for
regulation. . . . Speech cannot be financially bostl, any more than it can be
punished or banned, simply because it might offantiostile mob.”Forsyth
County, Ga. v. Nationalist MovemeB05 U.S. 123, 134-35 (1992).

The Sixth Circuit has ruled that the government may use a modified
version of this concept — the “ignoramus’ veto’eixclude religious speakers from
a forum:

We believe that the plaintiffs’ argument present:eav threat to

religious speech in the concept of the “Ignoramugeto.” The

Ignoramus’s Veto lies in the hands of those deteechito see an

endorsement of religion, even though a reasonabtsop, and any

minimally informed person, knows that no endorsemsnntended,

or conveyed, by adherence to the traditional pufdiam doctrine.
The plaintiffs posit a “reasonable observer” wh@ws nothing about
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the nature of the exhibit--he simply sees the alig object in a
prominent public place and ignorantly assumestti@government is
endorsing it. We refuse to rest important constndl doctrines on

such unrealistic legal fictions.

Americans United v. City of Grand Rapi@80 F.2d 1538, 1553 (6th Cir. 1992).

The Seventh Circuit used the similar phrase “abtabserver’'s veto” to
reference an improper justification for censorshipreligious speech.Doe v.
Small 964 F.2d 611, 630 (7th Cir. 1992) (“If hecklermnoot silence political
speech in a public forum, obtuse observers caniarice religious speech in a
public forum”). The court went on to state thag tlgovernment’s obligation to
dissipate any mistaken impression of sponsorshap ithhas induced is its own
burden, and laxity in discharge of public dutiesnt justification for curtailing
private speech.’ld.

The conclusion easily drawn from these casesaistkte subjective claims of
“‘endorsement” by someone unaware of the breadtheoforum, the diversity of
the forum users, and the forum policies presentslagsic example of an
“unreasonable observer” -- a person irrelevantrape@r resolution of constitutional
guestions. The Board’s affidavits by objectingguas and school officials, A310,
194-5; A313, 112; A315, 118, present precisely wheonstitutional rationale

rejected in these cases. As the Court statedPimette some uninformed

community members mMight leap to the erroneous conclusion of state
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endorsement,” but “erroneous conclusions do nohttdlb15 U.S. at 765.
F. The Supreme Court in Good News Rejected the Perceptions of
“Impressionable Youth” as Requiring Government Censrship of
Religious Speakers.

The Board’s concern for “impressionable youth” lisswise misplaced.
App. Br. at 20. The Supreme Court Bood News533 U.S. at 119, squarely
rejected the theory that private religious speenhai forum becomes an
Establishment Clause violation when viewed by ahbihd

We decline to employ Establishment Clause jurispneg using a

modified heckler's vetoin which a group's religious activity can be

proscribed on the basis of what the youngest mesntfethe audience
might misperceive (emphasis added).

The Court articulated a number of objective pphes that if met, render
irrelevant any consideration of the subjective pptions of “impressionable
youth:” 1) if private groups, and not the schodelf, are the ones advancing
religion, impressionability is not a concern; 2private groups engage in activity
on school premises, when children are there atp#renission of their parents,
impressionability is not a concern; and 3) impresability canbe a concern if
there is danger that students would perceive a ages®f hostility towards
religious groups.Good News533 U.S. at 114-19. The Court ultimately dedline
to employ a “modified heckler's veto” and held thhe exclusion of religious

groups was unconstitutionalld. at 119. The Board specifically argues that the
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mere presence of children in the forum at the stime a religious group holds a
worship service always violates the Establishmdauge. App. Br. at 20. But this
too has been rejected@ood News Id. at 115-16.
If the Board were truly concerned about the pdroap of school children,
they would follow the approach suggested by thee8#v Circuit inHedges v.
Wauconda Cmty. Unit Sch. Dist.
School districts seeking an easy way out try topsegs private
speech. Then they need not cope with the miscolcephat
whatever speech the school permits, it espouseslirige with

misunderstandings--here, educating the studentseimeaning of the
Constitution and the distinction between privateegih and public

endorsement--is, howevemnhat schools are for. . . .Yet Wauconda
proposes to throw up its hands, declaring that imeanisconceptions
are possible . . . the best defense against misstadeing is

censorship. What a lesson Wauconda proposes th teastudents!
Far better to teach them about the first amendmahgut the
difference between private and public action, abeboy we tolerate
divergent views. Public belief that the governmisnpartial does not
permit the government to become partial. . . . $hkool's proper
response is to educate the audience rather thatchghe speaker.
9 F.3d 1295, 1299 (7th Cir. 1993) (emphasis addszh;also Hills v. Scottsdale
Unified Sch. Dist.329 F.3d 1044, 1055 (9th Cir. 2003) (quotidgdgesat length
for the same principle). The Board should be etingaNew York’s school
children about tolerating different viewpoints, na¢nsoring the expression of

private groups using the facilities.

51



G. The Reasonable Observer Would Not See “Forum dbnination”
by Religious Groups.

The Board asks this Court to find “domination” afforum by religion in
general or one religion in particular. App. Br4&50. But no such domination is
present, factually or legally.

The Board's own facts refute its claim of “domioat” Only 23
congregations had regular worship services duitieg2004-05 school year. App.
Br. at 9. Defendants have 1,197 school buildin§488, 3. This means that up
to 1,174 school buildings (98% of the total) hawe private groups conducting
religious worship services on any given day. Nxaotly the figures that one
would expect in an argument claiming forum domioafi

In Widmar,the Supreme Court discussaad rejected the concept of forum
domination where the religious group was one oubwér 100.” 454 U.S. at 265.
In Rosenberger515 U.S. at 825the Supreme Court also discussed and rejected
the concept of domination where the religious stiadewspaper was one out of

343 total groups, one out of 118 receiving studending, and one out of 15

2 The relevant forum is all of the 1197 schools, antindividual school
building. The District Court ruled that way becaulse same policy applies to all
schools; hundreds of schools are in close proximagd the Board offered
evidence from several different schools. SPA7ahB. Further, the Church has
met in several schools over the years, and canydpplaccess to any school
pursuant to the same policy.
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student media groups. This Court should soundjgcteDefendants’ absurd
attempt to magnify 23 congregations out of thousantb forum domination here.

H. The Court Order Requiring Equal Access Does Not Case the
School Board to Favor One Religion Over Another.

The Board attempts to manufacture an alleged kshaient Clause
violation by claiming that the injunction requirirejual access to all community
groups in effect favors some religions over othekpp. Br. at 50-51. The Board
claims that because its facilities are more aviglabn Sundays than Saturdays, due
to greater numbers of school activities at som@alshon some Saturdays, Jewish
groups cannot meet as readily as Christian groapshkir meetings.Id. at 51.
Also, the Board claims that Muslim groups cannoldhériday midday services
during the school year because school is in sessidn This argument is both
legally and factually wrong.

First, the alleged favoritism for Christian chueshfactually does not exist.
An examination of the evidence submitted by therBa&hows a wide spectrum of
religious groups meeting in the public schoolsleweekends. To summarize the
testimony respecting permits granted on the weekémdhe 2004-05 school year:
Q  Fridays —there were approximately 2,717 permits issued dualfs during

the 2004-05 school year. Approximately 13 pernfits less than 1%) were
iIssued to 13 organizations for purposes of “worship Buddhist, 6 Christian,
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and 1 Jewisi. Approximately four different school facilities vee used on
Fridays for “worship services” or for a congregatio A58-96. In one case
(building X113), two different churches met simukausly in one school
building. SeeA95.

Q  Saturdays —there were approximately 7,450 permits issued dur&ays
during the 2004-05 school year. Approximately #tnpts (or less than 1%)
were issued to 15 organizations for purposes ofrsp” — 8 Christian, 4
Jewish, 2 Buddhist, 1 Jehovah’s Witness. Approxgtyafourteen different
school facilities were used on Saturdays for “wagrskervices” or for a
congregation.SeeA98-202.

O  Sundays —there were approximately 2,168 permits issued ond&ys
during the 2004-05 school year. Approximately Jsrmits (or 7%) were
issued to 50 organizations for purposes of “worship 35 Christian, 11
Buddhist, 3 Hindu, 1 Muslim. Approximately 39 difent school facilities
were used on Sundays for “worship services” orregoegation. Two different
Christian congregations and a Buddhist organizatret in the same school
building (A225). _In one case, a Muslim organiaatheld its service on the
same day in the same school building as the Figinthurch (A229) See
A204-234.

Plainly, the Board has not “favored” one religimver another, or religion in
general, as a result of the lower court’s injunctio“Private religious speech

cannot be subject to veto by those who see fasoritwhere there is none.

Pinette 515 U.S. at 766. The Board’'s equal access pamymanded by the

® “Worship” is not always expressly indicated on thermits. Some use
words such as service, meeting, family meeting aodimunity gathering.
A694zz. Additional events include those labeledHasdu “cultural programs,”
“gospel concerts” and “black history musicals,” A@@a, “Central Islamic,”
“Jehovah Witnesses” and “Young Israel.” A1559-5%hese facts highlight the
problem with attempting to exclude speech basedgiwen labels. “Worship
service” is not a clear term, and the Board wowdehto examine what the groups

planned to do in order to determine whether theyagad in forbidden “worship.”
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permanent injunction, demonstrates “neutrality t@veeligion as well as among
religious sects.”Bd. of Educ. of Kiryas Joel Village Sch. Dist. vufaet 512 U.S.
687, 709 (1994).

But the Board citeKiryas Joelfor a completely different proposition than
what it actually holds. App. Br. at 48-49.he Supreme Court iiryas Joelsaid
that the_laclkof a policy granting the same status equally aitnadly to all religious
groups violated the Establishment Clause:

Because the religious community of Kiryas Joel dat receive its

new governmental authority simply as one of manynmanities

eligible for equal treatment under a general, lew® have no assurance

that the next similarly situated group seeking lost district of its
own will receive one . . .

Kiryas Joe] 512 U.S. at 703 (emphasis added). The factKiipas Joel are
exactly the opposite of what we have in the cadeaat; similar facts would be
akin to the Board allowingnly Bronx Household of Faith to meet in the schools
and no other religious groups. To claim thkatyas Joel supports the School
Board’s argument is quite a stretch.

Under an “equal access” policy, the reasonablemks sees no improper
preference but sees all the non-religious usersepteon the weekends and the

large number of school buildings sitting empty be tveekend$ The injunction

* Multiplying 365 days in a year times the 1197 sihuuildings results in

436,905 opportunities for community organizatioasuse school facilities. This
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requiring a neutral policy does not favor any fieligor religion in general--it is
neutral towards all speakers in the forum.
l. The Number and Types of Community Groups That TBke
Advantage of a Forum Have No Effect on the Establsment
Clause Inquiry.
How private groups chose to use facilities theegomnent opens on a first
come, first served basis, does not indicate whetteze is an Establishment Clause

violation. “The clearest command of the EstablishtClause is that one religious

denomination cannot be officially preferreder another.”Larson v. Valente456

U.S. 228, 244 (1982) (emphasis added). No suciciaffreligious favoritism
exists here.

The Board concedes, as its must, that the fasilitge policy (as enforced by
the permanent injunction) does not facially favoe @eligious group over another.
App. Br. at 47-50. But the Board nonetheless dainat the policy has the effect
of favoring one religion over another allegedly d&ese, for example, they were

“forced” to deny a Jewish service on one Saturdaynmng as the school was not

does not even take into account that many schoafs fouse multiple uses
simultaneously, and have done s8ee e.gA3505, 110. Saturday usage alone
allows 62,244 opportunities, and Sunday use oblodsubles that number to
124,488. The current uses per year approxima#é ddthat total amount. A1896.
Lack of space is not deterring any groups fromgisichool buildings. Also, there
are about 150 schools within a 2 mile range fronengPlaintiffs currently meet.
A3505, 3508-3522
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available. App. Br. at 49. This selective usdauts creates a misleading picture.
First, the Board failed to acknowledge the adddiofact that it also denied a
Christian organization access for the same reas®®49, 1113-15. Second, as
mentioned above, there are 1197 buildings availard 150 within 2 miles. The
Jewish and Christian groups had many other meetaxce options available in the
schools. Third, a single incident, or even dozehs particular school not being
available is very likely to happen for many reasomeone of which is
constitutionally significant. Fourth, as with ather arguments that the Board
makes, it has already been rejecteddmod News Club“When a limited public
forum is available for use by groups presentingdewpoint, however, we would
not find an Establishment Clause violation simpécéuse only groups presenting
a religious viewpoint have opted to take advantafyjéhe forum at a particular
time.” 1d. at 119 n.9.

The Supreme Court has expressly rejected a “disgpampact” analysis
under the Establishment Clause: “We would be loathdopt a rule grounding the
constitutionality of a facially neutral law on aratueports reciting the extent to
which various classes of private citizens claimeddiits under the law.”Zelman
v. Simmons-Harris536 U.S. 639, 650 (2002), quotiMueller v. Allen 463 U.S.

388, 401 (1983). The Supreme Court has rejectedvibw that even a large

57



percentage of religious users (which we do not heere) who choose to utilize the
benefits offered in a facially neutral governmenbgram would invalidate that
program under the Establishment ClausMueller, 463 U.S. at 401 (upheld
government program where 96% of students takinquatdhge attended religious
schools);Zelman 536 U.S. at 658 (upheld government program wi9&% of
participating students enrolled in religious sclsoand 82% of participating
schools were religious) amggostini v. Felton521 U.S. 203, 229 (1997).

The important principle is that a government paogs benefits must be
“made available to both religious and secular bersfes on a nondiscriminatory
basis.” Agostini 521 U.S. at 231. The government cannot singtereligious
expression for exclusion from a “forum for speed®t up to “encourage a
diversity of views from private speakersl’ocke v. Davey540 U.S. 712, 720 n.3
(2004), quotindRosenberges15 U.S. at 834

When a government law or policy inadvertently etifereligious groups
differently because of their own religious belieflg law in question does not
violate the Establishment Clause. “[l]t does muioiw that a statute violates the
Establishment Clause because it ‘happens to carmidharmonize with the tenets
of some or all religions.”Harris v. McRae448 U.S. 297, 319-20 (1980), citing

McGowan v. Maryland366 U.S. 420, 442 (19615ee also Braunfield v. Brown
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366 U.S. 599 (1961) (Sunday closing law does notate the free exercise rights
of Orthodox Jews who believe they must close faimess from sunset Friday to
sunset Saturday). There is no religious favoritisre.

J. The Reasonable Observer Would See Hostility tgeligion In The
Board’s Facially Discriminatory Policy.

The Board’'s policy sends a message of officialtihtys to religion in
violation of the Establishment Clause. The Supréart recognized this danger
in Good Newsb33 U.S. at 118: “we cannot say the danger thddrem would
misperceive the endorsement of religion is any tgrethan the danger that they
would perceive a hostility toward the religious wmoint if the Club were
excluded from the public forum.”

The Establishment Clause prohibits the Board femmacting policies that
inhibit religion, just as they may not enact p@giithat advance itSee Mergens
496 U.S. at 248 (“if a State refused to let religiayroups use facilities open to
others, then it would demonstrate not neutrality bastility toward religion”).
Government neutrality toward private speakers andaie speech is the key.
McDaniel v. Paty 435 U.S. 618, 641 (1978) (Brennan, J., concujriffghe
Establishment Clause does not license governmetngad religion and those who
teach or practice it, simply by virtue of their ts® as such, as subversive of

American ideals and therefore subject to uniquealdigies”). Yet, the Board
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keeps insisting on a lopsided view of the Establisht Clause, that it must
exclude religious worship from a forum generallyeongd to all community groups.
This is not neutrality, as the Establishment Claesgiires, but hostility.

K. The Board Would Not be Subsidizing Churches by Allwing
Them to Meet on the Same Terms and Conditions as kdr
Community Groups.

There is no legal basis, nor factual basis, f& Board’s argument that
permitting religious groups to use the forum on $hene terms and conditions as
other community groups constitutes direct goverrtaidnnding of religion. App.
Br. at 60-61.

This argument is simply wrong. First, there isdii@ct government funding.
The Board obviously does not provide any moneynp group, let alone religious
ones. The only money changing hands is that ofehgious groups paying the
Board to use its facilities. Rejecting this argutnéhe Court irRosenbergers15
U.S. at 843, held:

The error made by the Court of Appeals, as welhyathe dissent, lies

in focusing on the money that is undoubtedly expendby the

government, rather than on the nature of the bereteived by the

recipient. If the expenditure of governmental fend prohibited
whenever those funds pay for a service that issyamnt to a religion-
neutral program, used by a group for sectariangae®p, thaWidmar,

MergensandLamb’s Chapeilvould have to be overruled.

Second, even if this is viewed as a non-monetamykind” contribution to
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the religious groups, it does not violate the Hsthiment Clause because the
Board provides the same “financial aid” to everjest community group that
meets in the schools. The Board implies wronght tieligious groups would be
the only ones receiving the “subsidy” by renting #thools. App. Br. at 67. If the
Board were correct, it would mean that the goveminwolates the Constitution
when it extends fire and police protection to aagyogue or temple, or allows a
mosque to hook up to the local sewer and wateesyst
For if the Establishment Clause did bar religioupugs from
receiving general governmental benefits, then “arci could not be
protected by the police and fire departments, ovehds public
sidewalks kept in repair.” Widmar, 454 U.S. at 274-75 (internal
guotation marks omitted). Given that a contrarke mvould lead to
such absurd results, we have consistently held twternment
programs that neutrally provide benefits to a brokds of citizens
defined without reference to religion are not rgadiubject to an
Establishment Clause challenge just because sattanstitutions
may also receive an attenuated financial benefit.
Zobrest v. Catalina Foothills Sch.Dist309 U.S. 1, 8 (1993)See alsZelman v.
Simmons-Harris536 U.S. 639 (2002).
Bronx Household of Faith and other religious g®upeeting in the public

schools do not ask for or receive special treatmdiiey simply ask to be able to

meet in the school buildings on the same termscanditions as everyone else.
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CONCLUSION

This Court should affirm the District Court’s permanent injunction.
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