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PROCEEDI NGS
(10: 04 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment first this norning in Case 08-1371, Christian
Legal Society Chapter of the University of California-
Hastings v. Martinez.

M. MConnel |

ORAL ARGUMENT OF M CHAEL W McCONNELL
ON BEHALF OF THE PETI TI ONER

MR, McCONNELL: M. Chief Justice, and nay
it please the Court:

If Hastings is correct, a student who does
not even believe in the Bible is entitled to demand to
lead a Christian Bible study, and if CLS does not
promse to allowthis the college will bar themfromits
forum for speech

The First Amendnent -- under the First
Amendnent, rights run the opposite way. Hastings is the
governnment; CLS is private. A public forumfor speech
nmust be open and inclusive, but participants in the
forumare entitled to their own voi ce.

JUSTI CE KENNEDY: Now, these are fundanent al
argunments, and | don't want to spend too nuch tinme on
factual matters because that's frustrating to both the

Court and the counsel.
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But we do have the problemof the
stipulation. The stipulation makes it clear that
Denocrats and Republicans can both get into the other
one's club. That's Stipulations 17 and 18 at 220 of the
Joi nt Appendi x. You want to get away fromthe
stipulation by what, according to your reply brief,
Hastings said in its answer, but the stipulation
super cedes the answer.

So if both counsel could just address for a
nmonment: \at is the case that we have here? You have
different views on what case is before us.

MR. McCONNELL: Happy to, Justice Kennedy.

If you just ook with ne at Joint
Stipulation 17, | think it makes this conpletely clear.
That's on page 221 of the Joint Appendix, and it states:
"Both parties agreed that in order to becone a
regi stered student organization a student organi zation's

byl aws nust provide that its nenbership is open to al

students,"” -- that's the all-coners policy -- "and the
organi zati on nust agree to abide by" -- "abide by the
Nondi scrim nation Policy." That's capital N, capital P

a defined term The "Nondi scrimnation Policy"” is
defined in Joint Stipulation No. 15. That is what we
have been calling the witten policy. And the idea that

nmenber ship nust be open to all students is described in
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Joint Stipulation 18, which is sinply a description of
what that policy is.

JUSTI CE SCALI A: But doesn't -- doesn't the
one -- isn't the all-coners policy broader than the
nondi scrim nation policy, so that if you conply with
that you automatically conply with everything in the
nondi scri m nation cl ause?

MR. McCONNELL: It is broader. It's our
position that either of these justifications for
excluding CLS is unconstitutional.

JUSTI CE SCALIA: Yes, but -- but the latter,
t he nondi scrim nation policy, you assert is -- is not
viewpoi nt neutral, that it has a particular inpact upon
a religious organi zation; whereas, the other policy, the
all-conmers policy, applies to everybody, and that
argunment is not available to you.

MR. McCONNELL: Justice Scalia, our
argunment -- there are two policies. They have invoked
both. We believe both are unconstitutional, but for
slightly different reasons. The witten policy is
unconstitutional because it is overtly viewoint
di scrimnation, but discrimnatory and thus violating
the principles of cases |ike Rosenberger and W dnar.

The all-coners --

JUSTI CE G NSBURG  But, M. MConnell,
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Justice Scalia just nade the point that the all-coners
policy overwhelns the other, so that I would like you to
deal up front with the all-coners policy that the Dean
in her deposition said loud and clear: "Qur policy is
all-conmers. Yes, Republicans have to be admtted to the
Denocratic group and vice versa."” So unless you are
chal I enging the veracity of the Dean after stipulating,
as you did, that all-coners is the policy, | don't see
how we can |isten to your argunent about the so-called
witten policy?

MR. McCONNELL: Both policies we contend are
unconstitutional. Let's begin with the all-coners
policy, and when you conclude that it is
unconstitutional we will also need to deal with the
ot her since they have two arrow in their quiver.

JUSTI CE KENNEDY: You can do that, but it's
a much different case if Hastings treats the CLS
differently than it treats the Denocratic and Republican
Club. Those are nuch different. Frankly it's a nuch
easier case for you. But it's -- it's frustrating for
us not to know what kind of case we have in front of us.

MR. McCONNELL: Your Honor, it's a case
where the -- where Hastings has put forward two quite
different justifications for denying our right and both

of them are unconstitutional.
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Let's begin wwth the all-coners policy.

JUSTICE ALITO M. MConnell, when
read -- when | read the papers that Hastings submtted
to the district court at the sane tinme that the joint
stipulation was submtted, | saw one reference after
another to an allegation that Hastings was applying its
policy in a discrimnatory nmanner, that it was not in
fact insisting that all regi stered student organi zations
admt all applicants. And when | read their brief in
the Ninth Crcuit | saw that point reiterated again and
agai n.

So that led nme to believe that what was
stipulated was not that in fact they had a policy which
t hey enforced under which anybody who applied to any
group would be admtted, but that this was what Dean
Cane had announced. That was the stated policy, but not
necessarily the actual policy that was enpl oyed. And
that was the argunent it seened to ne that CLS was
maki ng; isn't that correct?

MR. McCONNELL: That's entirely correct,

Justice -- Justice Alito.
JUSTI CE SCALIA: Well, if that was it you
shoul d have brought in sone -- sone evidence of -- of

different treatnent of other groups. And as --

MR. McCONNELL: Justice --
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JUSTI CE SCALIA: There is none of that
except your citation of the bylaws of two groups in your
brief.

MR. McCONNELL: Well, that is in fact the
evi dence.

JUSTICE G NSBURG. But M. MConnell, here
Is a statenent, a stipulation. It's a stipulation for
summary judgnent. It says: District judge, you take
this to be the facts: Hastings requires that registered
student organizations allow any student to participate,
beconme a nenber, seek | eadership positions in the
organi zation. That is not qualified. It says:

District judge, here are the facts that we stipul ate.
It doesn't say this is what the Dean says, but it's not
really enforced. |It's not qualified at all

MR, McCONNELL: Justice G nsburg, we -- we
stipulated that this was their policy. That stipulation
cont ai ns not hi ng about the historical facts as to how
Hastings has actually applied it. But let's talk about
the policy, because it is unconstitutional --

JUSTI CE SCALIA: | wi sh you would. You are
going to waste your whole tine just discussing this
stipulation point. Let's assune -- let's assune that
the latter is the policy.

MR. McCONNELL: Yes, because the policy is |
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think blatantly unconstitutional. It is manifestly
overbroad with respect to any purposes stated. And of
course, in Healy v. Janmes this Court held that any
restriction on a student speech forum may be no nore
extensive than is required by its purposes. It is also
a frontal assault on freedom of association. Freedom of
association is the right to form around shared beliefs.
To say that groups may not form around shared beliefs --

JUSTI CE SOTOVAYOR: So is this an exception
that you want to talk about as it is applied to
religious groups, or are you suggesting that if a group
wanted to exclude all black people, all wonen, al
handi capped persons, whatever other form of
di scrimnation a group wants to practice, that a schoo
has to accept that group and recognize it, give it funds
and otherwi se lend it space?

MR. McCONNELL: Not at all, Justice
Sot omayor .

JUSTI CE SOTOVAYOR: So what is wong with
t he purpose of a school to say, we don't wi sh any group
that doesn't -- that discrimnates?

MR. McCONNELL: The stipulation is that they
may not excl ude based on status or beliefs. W have
only chall enged the beliefs, not status. Race, any

ot her status basis Hastings is able to enforce. But
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they may not tell a group --

JUSTI CE STEVENS: Wiat if the beliefs --

MR. McCONNELL: -- that we don't have to |et
you in if we don't agree with you.

JUSTI CE STEVENS: What if the belief is that
African Americans are inferior?

MR. McCONNELL: Again, | think they can
di scrimnate on the basis of belief, but not on the
basis of status. So that if there were racist
or gani zations --

JUSTI CE SCALI A:  You can have a student
organi zation, | suppose, of that type. It wouldn't
i ncl ude many people. But if there were such an
organi zation, | assune that they would have that -- that
belief required, right?

MR. McCONNELL: That's right, but they could
not go the next step and excl ude soneone on the basis of
st at us.

JUSTICE BREYER Isn't this just the
opposite? You have to | et anybody in, anybody,
regardl ess of their status or beliefs. So you can't
discrimnate on the basis of status or belief. That's
what the policy says | just read. It doesn't say you
can, it says that you can't.

MR. McCONNELL: It's that the group may not
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confine its | eadership based upon its beliefs.

JUSTI CE BREYER: That's what you say, but
that's not what the policy says. The policy says that
you have to |l et everybody in, regardless of their status
or belief.

MR. McCONNELL: Right.

JUSTI CE BREYER  You cannot discrimnate on
the basis --

MR. McCONNELL: And our view is the status
hal f of that is perfectly constitutional and the belief
hal f of that is not.

JUSTI CE BREYER: That is, you have to, you
have to |l et these organizations discrimnate on the
basis of belief. And they say: No, we don't want to;
that's too conplicated for us to figure out which ones
we shoul d, which one we shouldn't. We'd rather |et them
wor k of f-canpus. W just don't want to get into this
business. It's not just against religion. It mght be
agai nst a Turki sh-speaking society that thinks Turkish
Is extrenely inportant to speak or a chess cl ub that
thinks the sane. It could be a | ot of people.

Now, why do you -- what's wong with us, a First
Amendnent -- an organi zation itself affected with First
Amendnent interests, saying we just don't want to have

t hose on canpus organi zati ons, too nuch trouble.
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MR. McCONNELL: What is wong with that is
that restrictions on a designated public forum nust be
reasonable in light of the purposes of the forum The
purpose of the forumis set forth in joint stipulation
nunber 8. It is to pronote a diversity of viewpoints
anong regi stered student organizations. |f the student
organi zations are not allowed to have a coherent set of
beliefs, there can be no diversity anong them

JUSTI CE SOTOVAYOR: But this sounds like a
debat e over whether the policy as the school believes it
shoul d be inplenented is not a good one. But isn't that
their choice? Don't we give deference to an educationa
institution in terns of the choices it nmakes about
affecting its purposes? And the purpose here is we
don't want our students to discrimnate.

MR. McCONNELL: There is a stipulation as to
what the purpose is, and the purpose is to pronote a
di versity of viewpoints anong registered student
or gani zati ons.

JUSTI CE BREYER: That's their way of doing
t hat .

JUSTI CE G NSBURG. That stipulation -- but
Hastings takes the position that it's all in favor of
di versity, not only anong the groups but within the

groups. So --
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MR. McCONNELL: VWhich is not the joint
stipulation. The stipulation is that the purpose of the
forumis diversity anong groups. Their policy is not --
it's not only just unreasonable in light of it, it is
contrary to it. It defeats the purpose of the forum

JUSTICE G NSBURG It is that they -- they
say, yes, we believe in diversity anong groups, but we
al so believe in diversity wwthin the group; that's a
good thing. They are not backing off from W think
di versity anong groups is fine.

MR. McCONNELL: They say that in their
brief, but that is not the stipulation of facts in the
case.

JUSTI CE BREYER: Let ne nmake an inmagi nary
exanpl e.

JUSTI CE SCALI A: \Were -- where is the
sti pul ation?

MR. McCONNELL: It's page 216 in the Joint
Appendi x, Joint Stipulation No. 8 It is the only
stipulation in the case having to do with what the
purpose is of the RSO forum

JUSTI CE SCALIA: Wait a m nute now. A
diversity --

MR. McCONNELL: "Hastings seeks to pronote a

di versity of viewpoints anong registered student
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organi zati ons."

And note how destructive an all-coners
policy directed on belief is toward -- toward that.
That neans that if, for exanple, there is an NAACP
chapter, it would have to allow a -- a racist skinhead
to sit on -- in on its planning neetings. That neans
that if there is an environnmentalist club that has a
denonstration in Sacranento in favor of cap-and-trade
| egi sl ation, they would have to allow --

JUSTICE GNSBURG It may be --

MR. McCONNELL: -- a global warm ng skeptic
to --

JUSTICE G NSBURG It may be an ill-advi sed
policy, but the school says: |It's our policy, it's
working fine, and all the -- the hypotheticals about

sabot age, takeover, they haven't happened.

MR. McCONNELL: They haven't happened
because this policy cane into being -- was announced for
the first tinme in 2005, so there couldn't possibly be
any -- any record of that.

JUSTI CE SCALIA: This -- this was not the
policy on the basis of which CLS was excluded; is that
correct?

MR. McCONNELL: That's correct, it was not.

JUSTI CE SCALIA: It -- when they were

14
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refused participation in the -- in the student
organi zati on program they were not told about the
all -conmers policy.

MR. McCONNELL: That's correct. Joint
Stipulation No. 40 states clearly that the -- that the
-- that they were inforned, and | quote: "They were
i nformed that CLS byl aws were not conpliant with the
religion and sexual orientation provisions of the
Nondi scrim nation Policy."

JUSTICE ALITO And was there any witten
docunment nenorializing this policy prior to the tine
when the former dean gave her deposition?

MR, McCONNELL: Never.

JUSTICE ALITO And is the -- is the policy
as articulated by the dean in her deposition the sane as
the policy that Hastings now clains it has in its brief?

MR. McCONNELL: | don't think so. Every
time the policy is nentioned, it seens to norph into
sonet hing el se. Wen the dean announced in the
depositions, she said all students may participate on
the -- in all activities, period, full stop. Now we
find out in their brief, well, their -- groups can have
conduct limtations, they can require dues, they can
have attendance requirenents, they can have conpetitive

contests to see whether they get in.
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This -- this policy is -- it changes with
every w nd.

And -- but the fundanental problemwth
this -- with this is what -- what this Court stated in

Vel azquez v. Legal Services Corporation, that you cannot
all ow -- you cannot allow the terns of the policy just
to say that whatever their policy is, that that
determ nes the contours of the program because that
woul d render the First Anmendnent a -- a nullity.

JUSTI CE KENNEDY: O course, that is not a
religion case. Your argunent at its nost fundanental
| evel is that religious organizations are different
because religion is all about belief. But at that point
don't we also have a tradition of separation? That's
t he whol e reason why church and state for nmany purposes
are kept separate, so that States are not inplicated
with religious beliefs.

And it -- it -- it seens to ne we have to
consi der that when we are considering your argunent.
Now you can cite Rosenberger, but -- but | think this is
different fromthat.

MR. McCONNELL: The separation is between
church and State, but this Court has held over and over
agai n that speech forunms -- that people participating in

a speech forumare not the State. The State is

16

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

Hastings. W are perfectly private. There is nothing
wong wth a religious organi zation, even on public --

JUSTI CE SOTOVAYOR:  You are not --

JUSTI CE SCALI A: Anyway, as | understand
your argunent on the all-comers policy, it is not an
argunent that -- that is based upon the religious nature
of CLS. You would nmake the sane argunent of
unconstitutionality with respect to the student
Republican C ub, wouldn't you?

MR. McCONNELL: We would. Now, we do --
there is in addition of free exercise argunent, but |
don't -- but in this case what the free exercise clause
protects is exactly what the associational freedomtest
woul d protect for everyone.

JUSTI CE KENNEDY: | had thought that an
I nportant part of the case, of your case, is that belief
Is inherent to the idea of religious expression and nust
be protected. But if the protection causes problens
wi thin the school for other policies, then doesn't the
separation policy cone into play? That's -- that's what
" m aski ng.

MR. McCONNELL: Again, separation does not
apply to private parties when they are operating, even
on governnent property.

JUSTICE G NSBURG M. MConnell, let's say
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it is the belief of this group, based on their reading
of the Bible, that only white nen can |ead the Bible
studi es, can becone officers of the group, and that's
based on their fundanental belief that that's what the
Bi ble instructs. On your view, nust Hastings give this
organi zati on status as a recogni zed student

or gani zati on?

MR, McCONNELL: No, Justice G nsburg. Qur
position is it is unconstitutional to -- to prohibit
groups to form around beliefs but not around status.

JUSTI CE G NSBURG But the belief is -- this
IS the belief.

MR. McCONNELL: They can insist that -- that
everyone who participates in the group have that belief,
and that, as Justice Scalia said, nay nean it's going to
be a very small group. But they cannot discrimnate on
the basis of status. But belief -- as this Court said
in Cantwell v. Connecticut, belief, the freedomto
believe, is absolute --

JUSTI CE G NSBURG  So, they -- would have to
negate their belief in their practice. They could

believe this, but they couldn't inplenment it?

MR, McCONNELL: Well, it's not unusual to
say people -- people can believe in all kinds of things
that are illegal. That doesn't nmean that they can do

18
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them It's not a -- it's not an unfamliar distinction
inour law. But let's |look at --

JUSTI CE SCALIA: This was the basis -- your
di stinction between status and belief was the basis for
your saying that the original policy, whatever --
whatever we call it, what is the nane of it?

MR. McCONNELL: The witten policy?

JUSTI CE SCALIA: The witten policy -- when
It forbids discrimnation on the basis of sexua
orientation was conplied with by CLS because it would
not discrimnate on the basis of orientation, only on
t he basis of belief.

MR. McCONNELL: That's correct.

JUSTICE BREYER If -- if a honpbsexua
person said, | want to belong to this club, and I
believe inits principles, | don't believe in sexua

rel ati onshi ps before nmarriage, and that's why | want to
wor k for honbsexual marriage, which | do, so ny
consi stency there, is that person -- | amconsistent in
what | work for, what | believe, and on -- as far as
premarital sex is concerned, it's totally 100 percent
Wi th your organization that you are representing; woul d
they admt that person or not?

MR. McCONNELL: Yes. There is a joint

stipulation to that effect, No. 34.
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CLS doesn't have any -- any

belief that nmarriage is between a man and a woman?

MR. McCONNELL: It -- it does. | thought
that Justice Breyer posited the case of a person of
honosexual orientation who shares that belief.

JUSTI CE SCALI A:  No, no, no, no.

JUSTI CE BREYER He shares the belief that
there should be no premarital sex --

JUSTI CE SCALIA: But he wants to marry --

JUSTI CE BREYER: -- and he says that's why I
am wor ki ng for Proposition 8 or whatever the
proposition, or against it --

MR. McCONNELL: Ch, oh, I'msorry,

Justice Breyer --

JUSTICE BREYER. |I'mworking to |egalize
honosexual marri age.

MR. McCONNELL: I'msorry. | m sunderstood
your question. This is a religious group. Their
under standing of marriage is based upon --

JUSTI CE BREYER But the answer is no, that

person --

engagi ng i n sexua

sexual

MR. McCONNELL: Not if that person was

conduct that is contrary

JUSTI CE BREYER No, he's not,

conduct
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MR. McCONNELL: -- or, I'msorry --
JUSTICE BREYER -- until marriage is nade

| awful , at which point he intends to engage in sexua

conduct .

MR. McCONNELL: That's right. [If the
person - -

JUSTI CE BREYER  That person.

MR. McCONNELL: Regardl ess of what he
intends to do, if he does not agree with the -- the
organi zation on the point of -- of marriage, then he can
be -- he can be excluded from |l eadership in the group.

Again, he's able to attend all the
activities. CLS has all of its activities entirely open
to everyone. And what it objects to is having -- is
bei ng run by non-Christians, because after all, this is
a group whose very purpose is --

JUSTI CE SOTOVAYOR:  You keep tal ki ng about
being forced to let people in. And this is where I'ma
little bit confused by your yellow brief.

The school has taken the position that any
group can apply to use its facilities; priority and
funding, et cetera, will only go to recogni zed student
groups. But your group is not being excluded or
ostraci zed conpletely fromthe school. Presumably you

can neet in the cafeteria, you can neet in open spaces
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in the school. You can apply |ike everyone el se, any

ot her nonstudent group, recogni zed student group. But
you have been saying repeatedly in your presentation
that you're barred fromthe canpus. And so I'ma little
confused as to exactly --

MR, McCONNELL: What | -- Justice Sotomayor,
| believe what we consistently say is that we have been
denied the right to neet on canpus and that is
conpletely true. Look -- if you would | ook at Joint
Stipulation No. 10, at the top of page 219 it provides
that CLS, although not currently registered, is eligible
to apply for permssion for roons. But there is no
stipulation that that wll ever be granted, and the
record shows that every tinme CLS has requested
perm ssion to neet they have gotten a conplete
run-around. They have been told: Well, you have to
apply through your |awer, and then their -- they don't
get an answer on tinme and when they get an answer it's:
Wel |, because you are not a registered student group --

JUSTI CE SOTOVAYOR: Let's --

MR. McCONNELL: ~-- there is not roomfor
you.

JUSTI CE SOTOVAYOR: Could we -- let's --

l et's assune, because |I'mnot quite sure what the record

is on these issues -- |'msonewhat confused on the
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factual assunptions underlying this case. But let's
assunme two things: One, that in fact you have the
option of applying for use of the space and that,
assum ng there are no conflicts and other things that --
that are in the normal course would preclude your use,
that you woul d be granted use. |s your argunent
different in that situation?

MR. McCONNELL: Justice Sotomayor, even the
access to canpus communi cations is absolutely essential,
as this Court said in the -- in Healy v. Janes. W are
barred fromaccess to the -- to Hastings' e-mail system
we can't post notices on the usual bulletin board; we
are left out of the weekly --

JUSTI CE SOTOVAYOR: There are bulletin
boards. There are other ones.

MR. McCONNELL: There -- there is -- there
are ones for the -- for canpus and student groups, and
then there is another one for community groups. W are
al l owed to post on the community group, but we are not
al l owed to post on the boards that -- that students | ook
to for where student activities occur.

We are left out of the -- a very inportant
point -- the student organization fair at the begi nning
of the year where groups introduce thenselves to the

1L's as they -- as they cone in.
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JUSTI CE SOTOVAYOR: Are you disputing that
this is --

MR McCONNELL: We're -- we're barred from
t hat .

JUSTI CE SOTOVAYOR: Are you disputing this
is alimted forum public forunf

MR. McCONNELL: No, it's definitely a
limted designated public forum

JUSTI CE KENNEDY: But that's different from

Cantwel | ? Cantwell is where the Jehovah's Wtness
pl aced the record on the -- on the street. And --
MR. McCONNELL: | only cite Cantwell for the

proposition that belief is absolute.

JUSTI CE KENNEDY: No. No. And Cantwel |
said that belief is central to -- to religions and that
peopl e woul d di sagree. But that's precisely why
Hastings m ght argue to us that -- that this is
I nconsistent wwth their idea of what this forumis. And
if -- wll you just address that, please?

MR. McCONNELL: | would address it. The
forum-- the purposes of the forumare undi sputed. They
are to provide a diversity of expression anong student
groups. Their policy disserves the purpose of the forum
and therefore cannot be regarded as reasonable in |ight

of that. And what is nore, what they have done is --
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it's al so not reasonabl e because it's independently
unconstitutional. Wat they have done is they' ve said
you may not have fundanental freedom of association or
if you do we will w thdraw an otherw se avail abl e
benefit from you.

As recently as the unani nous deci sion of
this Court in FAIR v. Runsfeld, the Court reiterated the
-- the now | think 100-year old principle that
constitutional rights may not be penalized by the
wi t hdrawal of benefits any nore than they can by -- by
di rect prohibition.

| see that ny white light is up and | would
like to reserve the remainder of ny tinme for rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, M.
McConnel |

M. Garre.

ORAL ARGUMENT OF GREGORY G GARRE

ON BEHALF OF THE RESPONDENTS

MR. GARRE: Thank you, M. Chief Justice,
and may it please the Court:

This case was deci ded by both courts bel ow
on the prem se, which is not dispute in any point in the
petition for certiorari, that Hastings reserves the
fundi ng and benefits that go to student groups that

obtai n school recognition to groups that choose to admt
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all students regardless of the status or their beliefs.
CHI EF JUSTI CE ROBERTS: Well, then why do
you have -- why do you have a policy, a witten
policy -- you don't have a witten policy that says
anyt hing about all-conmers. You have got a witten
policy that says you can -- you can't discrimnate on
the basis of only one type of belief, religious belief.
MR GARRE: M. Chief Justice, first of all
this is a case about injunctive relief. As a matter of
law, the only policy that is relevant is the current
policy, and that's the one that --
CHI EF JUSTI CE ROBERTS: Is this
nondi scrim nation policy no | onger on the books?
MR GARRE: No. It -- it's the way in which
Hastings inplenments the nondiscrimnation policy in this
particular forum And again, look at the Ninth Crcuit
decision in this case.
JUSTI CE SCALI A:  That is not an
I npl enentation of the nondiscrimnation policy. | nean,
the two policies are quite different. Now, are you
telling us that the witten policy is no | onger
operative?
MR GARRE: No, it -- Justice Scalia --
JUSTI CE SCALIA: No, what? No, it's not

operative or no, you are not telling ne that?
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(Laughter.)

MR. GARRE: It is operative. This
all-comers policy is howit's inplenmented in this
context. And the witten policy applies not only to the
enunerated characteristics, it applies to any arbitrary
unr easonabl e di scrim nation, and the | aw school --

CHI EF JUSTI CE ROBERTS: Well, it doesn't --
It doesn't say that.

MR. GARRE: It does, Your Honor. It says in
the first paragraph on -- this is on page 220 --

CHI EF JUSTI CE ROBERTS: Right.

MR. GARRE: -- of the Joint Appendi x: The
college is coomitted to a policy against legally
i nperm ssible, arbitrary, or unreasonable discrimnatory
practices. And then it also goes on and enunerates
specific factors. And this is spelled out, | believe in
page --

CHI EF JUSTI CE ROBERTS: So they -- so you
are saying that the second paragraph is totally
unnecessary. You say the first paragraph says you can't
di scri mnate on any basis; and the second paragraph
spells out the bases. So why do you do have the second
par agr aph?

MR GARRE: | think it provides additiona

gui dance. But -- but again, there shouldn't be any
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debat e about what policy is at issue here. The N nth
Circuit's decision in this case is tw-sentence | ong.
The first sentence describes the policy at issue in this
case. And it says: "The parties stipulate" --

JUSTICE ALITG Do you think this case
deserved a two-sentence decision in the Ninth Crcuit?

MR. GARRE: Justice Alito, it was decided in
the wake of the Ninth Grcuit's decision in Truth, which
had not only garnered a substantial panel decision but
had garnered serious consideration on -- on rehearing.
So this case, the NNnth Crcuit properly concluded, was
controlled by the Truth decision. So in that respect --

JUSTICE ALITO The answer is yes, this case
whi ch is before us has produced hundreds and hundreds of
pages of amcus briefs, deserved two sentences in the
court of appeal s?

MR GARRE: In the -- in the sense that it
was backed up by the Truth decision, yes. But |ook at
the petition for certiorari in this case. Nowhere did
-- did Petitioners challenge the NNnth Grcuit's
characterization of the policy at issue. The petition
says on page 2 that "There are no disputed issues of
material fact."

JUSTICE ALITO But hasn't it been -- hasn't

it been CLS s position fromthe very beginning of this
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case that Hastings has not in fact required every group
to admt any student who applies? Don't they say that
over and over again in their district court papers, in
the court of appeals briefs, and in the cert petition?

MR GARRE: If -- if they believe that that
caused the school to adopt a different policy, they
shoul dn't have stipulated to the policy that they did.
And they shoul d have chal l enged at a m ni num - -

JUSTI CE SCALIA: Well, they stipulated that
the policy exists. They didn't stipulate that it is --

is being faithfully applied by Hastings. Wat do you do

about the -- the -- the two organi zati ons' byl aws set --
referred to inthe -- in the Petitioner's brief, which
clearly do -- conflict with the so-called all-coners
policy?

MR. GARRE: All of the bylaws that they've
pointed to, Justice Scalia --

JUSTI CE SCALIA: Al of the bylaws --

MR. GARRE: -- that they have pointed to in
this brief --

JUSTI CE SCALI A:  Yes.

MR GARRE: -- Justice Scalia, either,
nunber one, explicitly say that the organization wll
conply with the rules and regul ati ons of the school, or

say that they will admt all students. That includes
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all the byl aws.

Now, they have pointed to various things
fromthe bylaws, and this evolves as they have tried to
create material factual issues in this Court. One of
the things they' ve pointed to is the bylaws saying, |ike
the outlaw byl aw, that says that students who are
nmenbers of a group can be expelled if they -- expelled
i f they engage in disruptive or gross m sconduct. There
I's nothing inconsistent about that with the school's
policy. The school's interest is not in allow ng
students to disrupt the activities of students’
groups --

CH EF JUSTI CE ROBERTS: Well, they -- they
quite -- quote the bylaws of the National Lawers CGuild,
whi ch says: "Any nenber nust agree with the objectives
of the organization as set forth herein.” That's not
all-conmers. That's a bylaw that restricts an
organi zati on according to its -- nmenbers can't join
unl ess they sign on the dotted line that they believe in
obj ectives of the organization.

MR. GARRE: There is a fundanental
di fference between a group that says people of a
particul ar sexual orientation are not allowed to becone
menbers --

CHI EF JUSTI CE ROBERTS: It has nothing to

30

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

do with --

JUSTI CE SCALI A: They don't say that.

CHI EF JUSTICE ROBERTS: It's got nothing to
do wth sexual -- well, | don't know the Nationa

Lawers Quild, but they say you have got to agree with
t he objectives of the organization.

MR. GARRE: Justice Scalia, the district
court made a -- may 17

CHI EF JUSTI CE ROBERTS: No, start with m ne.

MR, GARRE: Ckay.

(Laughter.)

MR. GARRE: M. Chief Justice, as -- as
Dean -- as director of student services testified, the
fact that the bylaws may say we want students who are
interested in our activities doesn't nmean that the
byl aws are excludi ng students who want to join. And
there is a fundanental difference, again, between saying
students that have these particular beliefs or status
cannot beconme nenbers in the group --

CHI EF JUSTI CE ROBERTS: It seens to ne that
your position is continually evolving wherever the First
Amendnent pressure cones. You have got a witten
nondi scrimnation policy. And then you say: Wll, yes,
but we use an all-conmers policy. You have got an

all-conmers policy and then groups don't actually foll ow
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the all-conmers policy, and you have anot her answer to
that. It seens to ne that we should go with -- why
shouldn't we go with the witten policy and the witten
byl aws?

MR, GARRE: Well, with respect, Your Honor,
| think it's ny friend s position that is evolving. You
have joint stipulations before you as to what the policy
I's. You have the decisions of both courts bel ow
describing that policy consistently with the joint
sti pul ati ons, and you have the petition for certiorari
that never challenges that the all-comers policy is at
I ssue.

JUSTI CE SOTOVAYOR: \What do we do with the
sel ective application argunent, which is what
Justice Alito referred to and Justice Scalia, which is:
It is troubling that some of these bylaws do Iimt their
groups. La Raza limted it to people of Hi spanic
descent, and the Lawers' Quild to people who adopt its
-- its beliefs. What are we going to do with this
sel ective application argunent? 1It's in the case, isn't
it? And if it is, what does it do to your policy?

MR, GARRE: Justice Sotomayor, this case
wasn't litigated as a pretext case. |If you |look at the
briefs in this case, the first tinme that the word

"pretext” is used is in the reply brief in this Court.

32

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

It was litigated as a challenge, which is a serious
chal l enge, to the constitutionality of an all-comers
policy in this particular --

JUSTI CE SCALI A: The two are connected,

t hough, M. Garre. Frankly, one reason why | am
inclined to think this is pretextual is that it is so
weird to require the -- the canpus Republican Cub to
admt Denocrats, not just to nenbership, but to
officership. To require this Christian society to all ow
atheists not just to join, but to conduct Bible classes,
right? That's crazy.

(Laughter.)

JUSTI CE SCALIA: And is there any other
university in the country that has this kind of a
pol i cy?

MR. GARRE: There absolutely is, Justice
Scal i a.

JUSTI CE SCALI A: Were is that?

MR. GARRE: It's explained -- it's explained
in the amcus brief for the Anerican Council of
Educati on and explained in the State University --

JUSTI CE KENNEDY: Well, there are very few
universities. But why doesn't this just all work out?
If the Christian Legal Society has these beliefs, I am

not so sure why people that don't agree w th them want
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to belong to them \What -- doesn't this all just work
out ?

MR. GARRE: Justice Scalia --

JUSTI CE KENNEDY: Doesn't it work out that
the Denocrats, they don't want to go to the Republican
club and run for officership anyway. So why -- what --
what interest does this -- does the school have in this
policing nechanismthat it's inposing?

MR, GARRE: A nunber of things,

Justice Kennedy. The first is the |line-drawi ng issue
that has been nmade clear during the first part of the
argunment this norning. |If you' re going -- they appear
to take off the table race, and what they say, other
status considerations. |'mnot sure why that excludes
sexual orientation.

But if you are going to allow religious
groups, or any group, to draw exceptions for sone
peopl e, then you have to determ ne where to draw the
line. And | think a school can reasonably say: W
don't want to get into this business at all; we want to
allow all coners for all school -subsidized --

JUSTICE ALITG But you now say -- you now
say in your brief that it is okay for a group to inpose
nmenbership requirenents that are neutral and not based

on beliefs. Isn't that right?
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MR. GARRE: That doesn't go to status or
belief. If you are tal king about attendance
requirenents or conpetition, those are nerits-based
requirenents.

CHI EF JUSTI CE ROBERTS: No, you are talking
about La Raza background. As | understand it, the La
Raza organi zati on says you have to be of La Raza
background to be a policy nenber of the organization.

MR. GARRE: The La Raza bylaws -- first of
all, they did explicitly say that groups coul d not
excl ude nenbers on the basis of sexual orientation.

Now, they -- there was sonme confusion about
how La Raza had interpreted their bylaws. The school
went back to La Raza and said: Are you excluding
menbers? La Raza said: No, we are not; we are open to
all. And to elimnate any doubt, they anended their
byl aws. That's the one exanple they've cone up in the
20-year history of this policy. And what does it show?
If you want to | ook at --

JUSTICE SCALIA: Wait, wait, wait. 20
years? Do you have any evidence that this policy, the
one we are arguing about now, that is to say, the
all-conmers policy, existed before CLS brought this
litigation? As | recall, the only evidence in the

record is a letter fromthe Dean describing this policy
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after the litigation began.

MR. GARRE: Justice Scalia, it's based on
the sworn deposition testinony on the forner Dean, who
had been at the school since 1993, the director of
student services, who had been there at |east since
1999, as this is how they had i nplenmented the
nondi scrimnation policy. | don't think there is any
basis for this Court to overturn that sworn testinony.

JUSTI CE BREYER: \What we have is a rule, a
stipulation. And as | read it, to try to nmake sense out
of it, it does seemto discrimnate agai nst
organi zations in respect to which intellectual purity
woul d be inportant. You are going to have a harder
time. The ones that don't care that nuch will have an
easier tinme.

Now, in trying to judge the
constitutionality of that, I first have no i dea which

t hese organi zations are. You' ve got one of them but

there may be a lot of others. | don't knowif the
Denocratic club is or is not. | don't know how big the
tent they want. | don't know whether the Turkish

Soci ety even exists. | don't know how the chess club

feel s about players of tiddl yw nks.
So | have an absolute void in this record,

which in turn | think would be inportant to fill that
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voi d. Because their justification is they don't want to
get into this, it's too conplicated, and we are not
doi ng that much harmto them because they can neet

of f-canpus, and it's a big, disruptive influence, all of
t hese things.

And then sneaking in here is this anti-gay
bias issue, and -- and they want to say: That isn't
much, because that isn't really the point here, and
that's what we think, anyway. It's just an exanple of
sonet hi ng.

So with that great unclarity, asked to
deci de a constitutional issue where | feel | need nore
facts and | don't have them the nore justification to
know what it really is, which I don't have, what shoul d
| do?

MR. GARRE: If the Court believes that,
respectfully, we think it should dismss the wit as
i nprovidently granted. This case was litigated based on
stipulations to avoid precisely these factual issues
that we are now tal king about for this first time before
this Court.

Now, | think it is common ground --

JUSTICE G NSBURG You do -- M. @rre, you
did say that the evidence is the Dean's deposition.

There is no prior evidence. But there are schools,
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i ncludi ng | aw schools, that have this policy. [Is that
not so?

MR. GARRE: That's true. Georgetown Law
School does. Colunbia Law School. Look, there is an
amcus brief filed by 13 educational organizations
representing thousands of coll eges and universities
across the country, including the association of Jesuit
col |l eges and universities, saying that this is a
not -uncommon and a reasonable policy. W are not saying
it's the only approach that colleges can take in
bal anci ng the conpeting interests here. W are saying
that the Constitution --

JUSTICE ALITO Well, let's explore the

constitutional inplications of this policy. Suppose at

a particular canpus there is a great deal of anti-Mislim

aninmus. And there is a small Muslimgroup; it has ten
students. If the group is required to accept anybody
who applies for nmenbership, and 50 students who hate
Musl i ms show up and they want to take over that group
you say: First Anendnent allows that?

MR GARRE: Justice Alito, that is the
claim obviously, that the other side is making. And

Wi th respect, this exanple has never happened at

Hastings in 20 years. It has really never happened in
the history of Anmerican education. |If you | ook at cases
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like the Voter |.D. case, the Partial-Birth Abortion
case --

CH EF JUSTICE ROBERTS: So if you have a | aw
that says every newspaper that is published in the
United States nust be reviewed every day by the
governnment's censor board, and the fact that the
governnent's censor board decides not to do it, then
that |law is okay?

MR GARRE: | think this Court would
ordinarily take into account the Iikelihood that
sonet hi ng woul d happen, and if you're dealing where the
only --

CH EF JUSTI CE ROBERTS: A newspaper sues,
saying that lawis constitutional. And we say: That's
all right; it has never been applied.

MR GARRE: O course this Court is going to
exam ne that. But just like in the Voter |I.D. case,
where you had had people saying this was going to and,
on secondhand accounts, did exclude people fromgetting
to valid access, this Court said: Look, that m ght
happen, but it's not a basis to invalidate this | aw
across the board. Conme back with an --

CH EF JUSTI CE ROBERTS: That was because
they m ght adopt a different policy. W are not dealing

with a future different policy in this case.
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MR GARRE: And there's -- as to the
t akeover hypothetical, there is no evidence that it has
happened. G oups can take neasures to prevent it. They
can require attendance requirenents before peopl e becone
nmenbers. They can instruct --

CH EF JUSTI CE ROBERTS: That's not going to
help if you have the 50 anti-Mislim students who want to
take over the group.

MR. GARRE: People have to be -- attend a
certain nunber of neetings before they can join --

CH EF JUSTI CE ROBERTS: Ckay. They take
over the group and the first thing they do is say: W
are abolishing the attendance policy.

MR. GARRE: They can have in their -- they
can -- sure. | nean, we can entertain the
hypot heti cals. But they can have in their bylaws a
provision just like the Constitution of the United
States, that anendnents can only be nmade by a mpjority

JUSTICE ALITO Well, CLS obviously thinks
this is areal threat. Now, what do you propose that
they do? Suppose that you win the case, and then when
the case -- and then when this all-applicants policy is
adm ni stered, then precisely what they fear begins to

take place. Do they have any recourse?
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MR GARRE: | think if that started to take
pl ace, the college would reconsider its policy. It
could bring a First Amendnent chal |l enge saying that --

JUSTICE ALITO Do they have any recourse?

MR. GARRE: | think at that point --

JUSTICE ALITG If they have ten nenbers,
and ei ght who are conpletely hostile to the organi zation
sign up?

MR. GARRE: | think obviously the nenbers
woul d rejoin and form anot her group, Your Honor.
nean, we are not dealing with this in a factual vacuum
CLS s predecessor existed at the schools for 10 years
in --

JUSTICE ALITO. | understand the answer to
that question. So, if -- if hostile nenbers take over,
former nmenbers of CLS can form CLS 2?

(Laughter.)

MR. GARRE: |f that happens Your Honor.
nmean, this has never happened ever in -- in the history
of --

JUSTICE GNSBURG It's also the --

MR. GARRE: -- education.

JUSTICE G NSBURG. -- the university's
across the board rules for all student conduct agai nst

di sruption, against incivility, the list would certainly
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carry over

MR, GARRE: Absolutely. And CLS, |ike any
group, can have a rule that disruptive nmenbers should be
expel | ed.

JUSTI CE KENNEDY: It's al so never happened
from what | can tell, that soneone who di sagrees with
this group has applied for nenbership.

MR. GARRE: Well, Your Honor, the record
does show that --

JUSTI CE KENNEDY: | nean, that's -- that's
what so puzzling about the -- the case.

MR. GARRE: The record does show, Your
Honor, that there was a gay student who was a nenber of
the group. And that's -- let ne give you --

JUSTI CE G NSBURG  That was a predecessor
gr oup.

JUSTI CE KENNEDY: A predecessor group, and
obvi ously unconfortable with their position, so he or
she left.

MR. GARRE: Well, actually --

JUSTI CE KENNEDY: That's the way it works.

MR. GARRE: -- what the record shows is that
she participated in discussions that the officer of the
group said it was a joy to have her and that both sides

| ear ned.
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I think CLS s position depends on the dark
notion that students who would not have any interest in
joining a group with different viewpoints on certain
I ssues except to disrupt that group. And | think that
greatly undersells the intellectual curiosity of
students. It greatly undersells the fact that groups
have many different interests and perspectives.

The church has a stance in honposexuality,
but it has stances on many other issues, too. And if a
student, even if he or she disagrees with the stance on
honosexual ity, they may agree with many ot her aspects of
the groups, and they may want to join of fell owship of
that group, they want to take advantage of intangible
benefits |i ke not --

JUSTI CE SCALI A: Teach bible classes?

Ri ght ?

MR. GARRE: Your Honor --

JUSTI CE SCALI A:  You have to let themteach
bi bl e cl asses, too, right?

MR. GARRE: In fact, the record in the
show -- case shows that only officers teach Bible
cl asses, and the groups are perfectly free to structure
their organization |ike that. They can have
requi renents that people attend certain neetings before

they do that. CLS isn't forced to have anyone | ead
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Bi bl e cl asses.

JUSTICE ALITO. If an orthodox -- if an
ort hodox Jew sh group or a Muslimgroup applied for
recognition and the group said part of our beliefs is --
one of our beliefs is that nen and wonen should sit
separately at religious services, would Hastings deny
registration to that group?

MR GARRE: If it was excluding students
fromthat group on the basis of their beliefs or their
status, then, yes, it would.

Hastings isn't in the business of
second-guessing the -- the beliefs of -- of individua
groups, and the whole point of the policy really is to
stay out of this, to just have a blanket that is equally
neutral .

JUSTICE ALITO We have two am cus briefs
fromtwo orthodox Jew sh groups and a brief froma
Musl i m group. So, your answer is that they could not be
recogni zed under a Hastings' policy because of their
religious beliefs regarding the way religious services
shoul d be conduct ed?

MR. GARRE: Your Honor, | think even ny
friend recogni zes that a group could not exclude an
I ndi vidual on the basis of their gender or their

beliefs -- on the basis of their gender or race.
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Renmenber the Bob Jones case --

CH EF JUSTI CE ROBERTS: But that's because
gender or race is fundanentally different fromreligious
brief. Gender and race is a status. Religious belief,
It has to be based on the fundamental notion that we are
not open to everybody. W have beliefs, you have to
subscribe to them And we have always regarded that as
a good thing. That type of exclusion is supported in --

in the Constitution. The other types of exclusion are

not .

MR. GARRE: But not at all costs,
M. Chief Justice. |In the Bob Jones case, the claimwas
froma -- a small private religious school that has

sincere religious belief that people who believed in
interracial dating should not becone nenbers of their
school. And this Court, neverthel ess, held that that
belief, sincere as it was, did not trunp a statute that
deni ed education -- denied Federal financial assistance
on a viewpoint neutral basis to schools that
di scrimnated on the basis of religion.

Here we have a -- a group that wants to
excl ude nenbers on the basis of sexual orientation. W
can -- CLS has tried to change that --

CHI EF JUSTI CE ROBERTS: You phrase it that

way. It's a group that wants to exclude a religious
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group, a religious-oriented group that wants to excl ude
peopl e who do not subscribe to their religious beliefs.

MR. GARRE: They -- there is a binding
judicial adm ssion. And again, this gets back to the
Bob Jones exanple. | think --

JUSTI CE SCALIA: Let's get back to this
honosexual orientation. You say that that's established
in the case.

MR. GARRE: Look at page -- J. A, page 460,
which is where the district court said that the CLS nade
a binding judicial adm ssion that they wanted to
discrimnate on the basis of sexual orientation. Keep
in mnd that this case began because CLS cane back to
the |l aw school and said we are happy to say we won't
di scrim nate on sone grounds, but we are not going to
say we won't exclude students on the basis of sexua
ori entation.

JUSTI CE BREYER: \What is supposed to happen?
I don't know the answer to this. Hastings, let's say,
or Berkeley has four or five or six different religious
chapel s for services on Sunday or Saturday, and they say
we are open to all branches of religion, orthodox Jews,
conservative, and reforned. And then the orthodox say
we want nmen and wonen to sit separately.

Now, can Hastings say or Berkel ey, no, we
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will let the reformcone, we wll |let the conservatives
conme, but not the -- not the orthodox Jews. They can't
have their service. Wuld -- would that be

constitutional ?

MR. GARRE: Your Honor, | think it would be
a much different case.

JUSTI CE BREYER But what is your opinion?

MR GARRE: | -- | think if the school is
regul ati ng outside of the purposes of a limted forum
public forumfor recognized groups, then | doubt it
could goin --

JUSTICE BREYER So if, in fact, the --
the -- the -- they have clubs and they are not services,
and what they do is they discuss -- they discuss the --
the -- the nature of the service, and there can they
have separate di scussions --

MR GARRE: Were -- where --

JUSTICE BREYER. -- nen from-- nen and
wonen?

MR. GARRE: Wiere the rule operates on a
vi ewpoi nt neutral basis. Here what the -- the school is

doing, is it is publicly subsidizing --
JUSTI CE BREYER: | guess your answer to that
is that the orthodox Jews cannot? They cannot have

separate wonen's groups in their organi zation, which is
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an after school religious organization.

MR. GARRE: They can exist separately --

JUSTI CE BREYER: Qutside of the university,
et cetera.

MR. GARRE: In fact, Your Honor, it's not --

JUSTI CE BREYER That's their problem here.

MR. GARRE: -- unusual for schools to have
all male or all wonen clubs. These are not recognized
parts of the community. These -- these are activities
that are subsidized by the students thenselves for the
mandat ory student activity.

JUSTI CE BREYER And their reason to put in
a sentence as to why they don't want these orthodox Jews
to neet separately on the canpus, nen in one group and
wonen in another, and discuss the religious service,
they want none |ike that, and their reason for wanting
none |ike that is?

MR. GARRE: Well, | think that's a nuch
different exanple in this case.

JUSTICE BREYER |I'mtrying to nmake it as
cl ose as possi bl e.

MR GARRE: Well, | -- 1 may have
m sunder st ood the hypothetical. | nean, | think it's
much different --

JUSTI CE BREYER: They have a small orthodox
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cl ub.

MR. GARRE: The reason why the school has a
policy that all groups that it subsidizes nust admt
all-conmers is that, nunber one, it ensures that al
students enjoy equal access to all school subsidized and
school recognized activities.

Nunber two, it avoids the |ine draw ng
probl ens that we have di scussed early this norning |
think are necessarily arise and also create strife in
smal | educational comunities.

Nunber three, it allows --

JUSTI CE SCALIA: Can | ask about nunber 2,
the -- the so-called line-drawing problen? Aren't you
just letting yourself into even nore |ine draw ng
pr obl ens?

MR. GARRE: Not with the all-coners rule.

JUSTI CE SCALIA: | nean, the other is -- is
whet her you were discrimnating on the basis of one of
the forbidden bases. But now you are saying you can't
di scri m nate on any basis, which neans there are going
to be even nore lines to have to draw. Wy does it
sol ve your problenf

MR GARRE: | don't think it -- that
happens, at all Justice Scalia. | think when you have

the policy that all students have to becone nenbers,
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regardl ess of their status or belief, that gets the
school out of the business of determ ning whether,

nunber one, people are discrimnating on the basis of an
essential belief, whichis, is the way the Petitioner
describes his -- their rule.

JUSTICE ALITO As | understood the
position -- your |latest position in your brief, you
really don't say you have an all-conmers policy. There
are certain criteria that can be applied, Iike interest,
know edge; is that correct?

MR. GARRE: Conpetitive-based, nerit-based
requi renents are not excluded. It -- it -- they are
not --

JUSTICE ALITO Could a -- well, could a
group, consistent with your revised all-conmers policy,
require that nenbers who want -- anyone who wants to
become a nenber show a particular |evel of know edge
about the subject of the group?

MR. GARRE: Yes.

JUSTICE ALITO So if the CLS required
anybody who wanted to becone a nenber to pass a test on
the Bible, that would be okay?

MR GARRE: If it were truly an objective
know edge test, it would be okay. It would be no

different than the | aw argues. These are nerits-based
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determ nations. There is a fundanmental difference
bet ween excl udi ng people on the basis of nerit and
excl udi ng people on the basis of status or belief that
has no connection to nerit. That -- that, | think, is a
| ongst andi ng under st andi ng of discrimnation.

CH EF JUSTI CE ROBERTS: Well, that --
that -- that's pretty tough. That has no connection to
merit. | assune there are groups that think subscribing

to their beliefs is evidence of nerit, particularly

religious groups. So, how can you have a -- a test that
all ows distinctions based on nerit but not -- not
bel i ef s?

MR GARRE: | think it goes to the nature of

whether it's discrimnation under the school's policy,
and | think status or belief. People understand, that's
why we are tal king about things Iike race or gender or
sexual orientation, disability, mlitary status, any
nunmber of these things. And | think the school's policy
avoi ds having to draw | ines as to whether or not a group
has a sufficient enough belief that mlitary nenbers
shoul d beconme a nenber of the ammesty international club
because they disagree with the war, that disabled
menbers should be -- disabled students should be a
nmenber of a particular group and the school's policy

avoi ds these |ine draw ngs.
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JUSTICE ALITO Does the school adopt an
all-conmers policy --

JUSTI CE STEVENS: May | ask this question,
M. Garre?

JUSTICE ALITO -- for the purpose --

JUSTI CE STEVENS: May | ask one question?
I"d like you to answer, and your opponent, too, do you
think that in order to decide this case, we have to pass
on the constitutionality of an all-conmers policy?

MR. GARRE: Yes, that's the policy before

this Court.

JUSTI CE STEVENS: W nust do that to decide
the case? | want to ask your opponent the sane
guesti on.

MR. GARRE: | believe you have to do that,
because that is the policy before --

JUSTICE STEVENS: So they're all -- there
may be a | ot of other things we can decide, but in al
events we nust decide that nuch?

MR. GARRE: Absolutely. Absolutely. [If |
could just discuss briefly --

JUSTICE ALITO Well, could I just ask one
gui ck question relating to that?

If -- if an all-coners policy is adopted for

the purpose of discrimnating on the basis of viewoint,

52

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

does it violate the First Amendnent?

MR. GARRE: If it's pretextual in the Church
of Lukum Babalu sense, yes. No -- no school can
purposely discrimnate at a group no matter what policy
it adopts.

JUSTI CE KENNEDY: And what if we think that
the policy has not been evenhandedly applied? Can't we
deci de the case on that basis, and then we just could
assune arguendo Justice -- the answer to justice
St evens' questi on.

MR GARRE: | don't think so, Justice --
Justice Kennedy, because that's --

JUSTICE G NSBURG Is -- was there any proof
inthis record? | nean there is stipulation for sunmary
judgnent. WAs there any proof showing that it wasn't
evenly applied?

MR. GARRE: No. And | get back to the
petition for certiorari. On Page 2 of the petition, the
petition --

JUSTI CE KENNEDY: Let ne just say, suppose
it were shown that it were not applied evenhandedly, you
have no problemw th us saying that it is then
unconstitutional .

MR GARRE: It -- yes. W don't think that

that's the case here. But if a policy is applied
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evenhandedly -- unevenhandedly, in a viewoint-neutra
way and it burdens religious groups, then there is
common ground that that policy violates the
Constitution. O course --

JUSTICE ALITO If this were an enpl oynent
case, and when an enpl oyee is denied pronotion the
enpl oyee said it's for reason A, and then after
litigation begin the enpl oyer says, well, no, it really
wasn't for reason A it was for reason B because of a
policy that we have | ong had, but there is never --
there is no witten docunentation of this new policy;
and then at a later point in the litigation the enpl oyer
says, well, it really wasn't for reason A or reason B
it was for reason C, do you think that a summary
judgnent could be granted in favor of the enpl oyer on
the issue of pretext?

MR. GARRE: | think that that would create a
factual issue and that that issue mght well be tried,
Justice Alito.

The one thing that is inportant to keep in
mnd is this is a request for injunctive relief and not
damages. So the only policy that natters, and Wl son v.
Austin nmakes this clear, is the current policy; al
parties agree that the current policy is the all-coners

policy. That's the policy supported by the record in
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this case

CHI EF JUSTICE ROBERTS: No, |I'msorry. A
parties do not agree that the policy is the all-comers
policy. Your friend argued repeatedly that the policy
was the witten discrimnation policy.

MR. GARRE: | understood ny friend s opening
brief to acknowl edge at the least that that's the policy
the school has said it has, today. It is the school's
policy. It is supported by substantial history and
sworn deposition testinony.

JUSTICE GNSBURG M. Garre, the -- the
so-called witten policy, that has a -- that list has a
correspondence to the State's |law, doesn't it?

MR GARRE: It does.

JUSTI CE G NSBURG The categories that are
listed there are the categories that under California
| aw are proscri bed bases for discrimnation?

MR GARRE: It does. And that is an
addi tional basis for the school's policy. Look at
California Educati on Code 66270. It explicitly
prohibits discrimnation in -- in prograns and
educational activities by public schools |ike Hastings.
Hastings has an obligation under State |aw to prohibit
di scrimnation on the basis of sexual orientation. The

reason why they are here today is because CLS insisted
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on the right to discrimnate, to exclude students on the
basis of their sexual orientation.

JUSTICE ALITGO Well, section 66270 applies
to prograns conducted by a post-secondary educationa
I nstitution, and your positionis that if -- if a
religious group conplies with your policies and then it
conducts religious services, those religious services
are conducted by Hastings?

MR. GARRE: CQur position is that the
regi stered student organization's programis a program
of the university; it is subsidized by the university'
it 1s recognized by the university and that all students
shoul d be able to enjoy access to that program

CH EF JUSTI CE ROBERTS: |In your response to
Justice G nsburg concerning California law, is it your
position that California |aw requires religious groups
to admt people who do not believe in their religious
beliefs and in fact to conduct services of that group?

MR. GARRE: Your Honor, our position is that
the provision that we've cited to, 66270, does not carve
out an exenption in this programfor religious student
organi zation. On its face --

CH EF JUSTI CE ROBERTS: So the answer to ny
question is "yes."

MR GARRE: Yes. On its face it excludes --
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It has an exenption for religious schools; it does not

i nclude an exenption for religious organizations within
the context of this program And we think that the
programis reasonabl e.

CHI EF JUSTI CE ROBERTS: Thank you, M.
Garre.

MR. GARRE: Thank you very nuch.

CHI EF JUSTI CE ROBERTS: M. MConnell, you
have four m nutes remaining.

REBUTTAL ARGUMENT BY M CHAEL W McCONNELL
ON BEHALF OF THE PETI TI ONER
MR, McCONNELL: Well, thank you,
M. Chief Justice.

First, in answer to Justice Stevens'
guestion, we do believe that the Court nust -- needs to
reach the constitutionality of the all-conmers policy as
applied to CLS in this case. W brought an only
as- applied chall enge.

JUSTI CE STEVENS: Put -- put that aside for
a nonent. Forget the as-applied. Just take a -- a pure

all-comers policy. Mist we decide the constitutionality

of that?
MR. McCONNELL: Not facially, but as applied
to CLS, yes. Several other points, | know --
JUSTI CE SCALI A:  You talk about -- I had
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understood fromyour brief that CLS did not have a -- a
policy of excluding people wi th honpsexual disposition,
but that it was only honosexual conduct.

MR. McCONNELL: That's correct and
sti pul ated to, undi sputed.

JUSTI CE SCALIA: Wll, you -- but your
conpl aint said otherw se. Your -- your --

MR. McCONNELL: That's -- that's because we
-- the conplaint is accepting the -- Hastings'
definition of sexual orientation. W were told that our
conduct rule, our nonmarital conduct rule violated their
sexual orientation provision, and therefore we sought
relief fromtheir sexual orientation provision. It was
not hi ng nore than that.

There -- it is -- it is stipulated in Joint
Stipulation 40, | believe it is, that -- that CLS s rule
IS based on conduct, not orientation.

Several other points. M friend twice in
his presentation stated that the all-coners policy is
sinply their way of inplenenting the nondiscrimnation
policy. But if so, it is so absurdly overbroad as to be
unconstitutional. There is no reason to stop the
environnentalist club fromleading -- fromrequiring its
| eaders to share environnmental ist views --

JUSTI CE G NSBURG M. MConnell --
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MR. McCONNELL: -- in order to --

JUSTICE G NSBURG M. MConnell, you don't
chal l enge that there are universities, including four
| aw school s, that have an all-conmers policy?

MR. McCONNELL: So far as we have been able
to tell, there is no public university |aw school in the
country that has such a policy.

JUSTICE G NSBURG. There are private
uni versities.

MR. McCONNELL: There are sone private
uni versities that according to the AALS have such a
policy. W know nothing about them They are not in
the record, and frankly I would be a little bit
surprised, because the policy is so absurd.

Think of how it would apply to the | aw
school itself, and this policy does apply to the | aw
school itself. Does Hastings really nean to say it is
commtting itself to an all-conmers policy when it hires
faculty or admts students? Do they not care about the
belief of its dean of adm ssions about beliefs of --
about, say, affirmative action? The very idea of it is
pr epost er ous.

JUSTICE BREYER. It's not totally, if -- but
it's imaginary, it's fantastical. You can inmagine a

school in the '60s that said that we think the way to
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advance learning is everyone gets together in a nice

di scussi on group and hugs each other and tal ks, al
right? Now that's a possible educational theory. It's
possible -- they say that we are going to apply that to
everybody because that's how we do it. And --

MR. McCONNELL: Yes, but Hastings --

JUSTICE BREYER. -- if there are any
I deol ogi cal organi zations that --

MR. McCONNELL: But Hastings has --

JUSTICE BREYER -- so be it, but it's
fantastical .

MR. McCONNELL: Hastings has a perfectly
conventional RSO programjust |like the ones in Healy,
and Wdnmar and Rosenberger. They just have a policy
that is destructive of that --

JUSTI CE BREYER  Well, ny --

MR, McCONNELL: -- of that program

JUSTI CE BREYER: -- ny question is, if I can
think of this policy -- but I tend to synpathize wth
your viewthat it's so hard to believe that they really
hold it, maybe they do, | don't know about it -- what do

| do with this case?

How can | say whether this, let's call it

"hug your nei ghbor policy" is -- to put a label on it

that's catchy -- howdo | -- how do | evaluate that?
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MR. McCONNELL: What you can say is that
Healy v. Janmes requires a substantial justification for
exclusion of a student group froma registered student
activity forum and this is not a substantia
justification; it is a silly justification. |If it is
silly, crazy and preposterous it is not even reasonabl e,
| et al one conpelling or substantial.

CH EF JUSTI CE ROBERTS: Thank you, M.
McConnel |

The case is submtted.

(Whereupon, at 11:05 a.m, the case in the

above-entitled matter was submtted.)
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